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*HistToricaL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A. D. 485, 
Aecided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A. D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases, 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a standard 
of financial qualifications has been promulgated. Jn re Albert Bree, 3 A. D. 255 


(1944).—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19387 (7 U.S.C. 1940 ed. 601 et seqg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seq.). : 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions”. They may be cited 
by giving the volume and page, for illustration, thus: 1 A.D. 472. 
It is unnecessary to cite the docket or decision number. 

Prior to 1942 the Secretary’s decisions were identified by docket and 
decision numbers, for example, D-578; §. 1150, Such citation of a 
case in these volumes generally indicates that the decision is not 
published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported and the court cases 
published herein will be found at end of each monthly issue, and the 
cumulative yearly Index-Digest, lists of decisions reported, statutes, 
orders, etc., construed, and statistical and other tables will be found at 
the end of No. 12 (December) issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 and 
annual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 
(A. D. 1880) 


In ve Sv, LAWRENCE CouNTY CooPERATIVE Dairies, Inc., AMA Doc. No. 27-66. De- 
cided January 30, 1947. 


Dismissal—Petition for Reconsideration 
Since there is nothing in the petition for reconsideration which has not been 
considered in the basie decision reached in the order of July 16, 1945, the 
petition is dismissed. 
ir. Harry L. Marcus of Brooklyn, New York for petitioner. Mr, A. T. Radigan 
and Mr. Neil Brooks for Dairy Branch, Production and Marketing Adminis- 
tration. Mr. Glen J. Gifford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
Order Dismissing Petition for Reconsideration 
On July 16, 1945, an order (4 A. D. 542) was entered in this proceed- 
ing under Section 8¢e (15) (A) of the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S. C. 601 et seg.), granting petitioner part of 
the relief requested. The remainder of petitioner’s case is tied up with 
a number of other petitions that have been awaiting the outcome of 
litigation in a test case. The relief granted involved a billing in April 
1944 by the market administrator for Order No. 27 asking refund of 
certain sums paid as market service claims for the months of December 
1939 through April 1940. On July 31, 1945, a petition for reconsidera- 
tion was filed by the Dairy and Poultry Branch, Office of Marketing 
Services, whose functions with respect to the act are now performed 
by the Dairy Branch, Production and Marketing Administration, 
There is nothing in the petition for reconsideration which compels a 
change in the basic decision reached in the order of July 16, 1945, 
namely that petitioner should get the relief requested with respect to 
the payments for December 1939 through April 1940. 
Petition for reconsideration is dismissed. 


(A. D. 1381) 


In re RAYMOND G. Brown, 8r., et al. CEA Doc. No. 40. Decided January 30, 
1947. 
Complainant’s Motion to Reopen Proceeding Granted 
Motion of complainant to reopen proceeding and to amend the order of October 
16. 1946, granted, and the proceeding is set down for the taking of evidence 
to establish the truth of the allegations that respondents are continuing 
to violate the order of October 16, 1946. 


Mr. Benj. M. Holstein for complainant. 





2 PACKERS AND STOCKYARDS ACT, 1921 


Decision by Thomas J. Flavin, Judicial Officer. 
Order Reopening Proceeding 


On October 16, 1946, an order (5 A. D. 745) was entered in this 
proceeding under the Commodity Exchange Act (7 U.S. C., Chapter 
1) directing all contract markets to refuse respondents all trading 
privileges thereon for a period of 90 days commencing November 15, 
1946. 

On January 29, 1947, a motion to reopen the proceeding and to 
amend the order was filed by complainant. The motion alleges, in 
general, that during the period of suspension ordered, respondents, 
or some of them on behalf of all, opened accounts with registered 
commission merchants in names other than their own for trading in 
such accounts. Complainant asks that the proceeding be reopened 
to establish the truth of the charges for the purpose of seeking an 
effective suspension of respondents’ trading privileges. 

In view of the urgency of the situation alleged, copies of the motion 
and this order shall be served immediately upon respondents or their 
counsel of record by registered mail or in person, and the proceeding 
is set down for the taking of evidence in connection with the charges 
on Thursday, February 6, 1947, in Room 2707, South Building, United 
States Department of Agriculture, Washington, D. C., at 10 a. m., 
before Examiner John J. Curry. Respondents may file a written reply 
to the motion with the Hearing Clerk prior to such time or with the 
examiner at the hearing. 


(A. D. 1382) 


In re DENVER UNION Stock YARD CoMPANY. P&S Doc. No. 450. Decided January 
9, 1947. 


Supplemental Order—Permission to File Supplement to Existing Tariff 


Respondent’s petition to modify its existing tariff granted under which charges 
are prescribed for dealer livestock transactions for shipment off the market.* 


Mr. John B. Poindexter for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Ashley Sellers, of Washington, D. C., for respondent. Mr. 
John J. Currey, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


Supplemental Order 


On November 5, 1946, the respondent filed a petition seeking a 
modification of an order dated February 17, 1937, prescribing, among 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 





6 A. D. ST. LOUIS NATIONAL STOCKYARDS CO. 3 


other things, charges for livestock resold and/or reweighed for pur- 
poses of sale at the stockyard. In the order of February 17, 1937, no 
distinction was made with respect to the schedule of charges to be 
applied on livestock resold or reweighed as between (1) sales for 
local delivery and (2) sales for shipment off the market. In a number 
of rate orders recently issued by the Judicial Officer prescribing resales 
and reweigh charges at other livestock markets, separate schedules 
of charges were fixed for the two types of transactions described 
above. In such orders, the charges prescribed applicable to sales 
for shipment off the market are considerably less than the charges 
applicable to sales for local delivery. The respondent in its petition 
herein submits for approval a set of charges, similar to those assessed 
at other stockyards, to be applied against livestock resold or re- 
weighed, other than through a commission firm, for shipment off the 
market, consisting of the following: 

Aatalt -caittlen ons I 

Calves : ; ee _.. 4 cents per head 

RE rin as 5 _._-_-. 3 cents per head 

gt | ee Airianisnasat RICCEE en mane 
Respondent states that no additional revenue will accrue to it as a 
result of the application of the charges proposed in.the petition; in 
fact, the net result will be a reduction in revenues derived from off- 
market shipments. 

The Livestock Branch in its answer recommended that the petition 
be granted. 

Accordingly, the respondent shall file a supplement to its tariff 
putting into effect the above charges, and shall give at least ten days 
notice to the public before applying such charges. This order shall 
become effective within ten days from the date of issuance. Copies 
hereof shall be served upon the parties by registered mail or in person, 


(A. D. 1383) 


In re Sr. Louts NATIONAL STockyaRDs Company. P&S Doe. No. 1246. Decided 
January 9, 1947. 


Extension of Time for Distribution of Impounded Funds 


Upon the informal recommendation of the Production and Marketing Adminis- 
tration the time for distribution by the respondent of the impounded funds is 
hereby extended six months from January 24, 1947. 


Mr. Elmer J. Scott for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Frederic P. Lee, of Washington, D. C., for respondent. Mr. John 
J. Curry, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 





PACKERS AND STOCKYARDS ACT, 1921 
SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921 
(7 U.S. C. 181 et seq.), rates and charges were prescribed for the re- 
spondent in an order issued on May 9, 1946 (5 A. D. 338). The order 
of May 9, 1946, followed a reopening of the proceedings and reconsid- 
eration of the order of December 7, 1943 (2 A. D. 664). During the 
period of reopening and reconsideration, differences between charges 
being collected and those prescribed by the order of December 7, 1943, 
were ordered impounded on the basis of a stipulation dated January 
4,1944 (3 A.D.1). 

By memorandum, the Production and Marketing Administration 
recommended that, in view of the amount of the impounded funds and 
the number of items involved, respondent be allowed six (6) months, 
instead of the sixty (60) days recited in the stipulation, referred to 
above, to distribute the impounded funds. The order of July 24, 
1946 (5 A. D. 534) provided that “respondent will have six months 
after the date of this order to make the distribution, without being 
considered as violating the stipulation.” 

The respondent has reported to the complainant, the Production and 
Marketing Administration, that distribution of the impounded funds 
cannot be completed within the six months period prescribed by the 
order of July 24, 1946. The Production and Marketing Administra- 
tion, after assuring itself that the respondent is making a diligent 
effort to distribute the impounded funds as quickly as possible, has 
informally recommended that an extension of six months time be made 
for the distribution of the impounded funds. 

Accordingly, the time for distribution is extended six months, and 
the respondent will have six months from January 24, 1947, to com- 
plete distribution of the impounded funds. 

This order shall be effective ten (10) days after date and shall be 
served on the parties. 


(A. D: 1384) 


HusBert ForREST v. CHICAGO PRODUCERS COMMISSION ASSOCIATION. P&S Doc. No. 
1767. Decided January 10, 1947. 
Dismissal— Withdrawal of Complaint 
Where complainant requested that his claim for reparation be withdrawn, the 
proceeding is herewith dismissed. 


Mr. Hubert Forrest, Princeton, Illinois, pro se. Mr. R. W. Grieser, of Chicago, 
Illinois, for respondent. Mr. John B. Poindexter, Examiner. 


Decision by Thomas J. Flavin, Judicial Offieer. 
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ORDER OF DISMISSAL 


By a complaint dated August 5, 1946, Hubert Forrest, R. F. D. #5, 
Princeton, Llinois, filed a claim for reparation in the amount of 
$418.90 against the respondent, Chicago Producers Commission 
Association. 

The respondent filed an answer denying liability and requested an 
oral hearing. In response to a letter from Frank A. Gallagher, Re- 
gional Attorney, Office of the Solicitor, United States Department of 
Agriculture, Chicago, Illinois, with respect to a convenient date for 
the proposed oral hearing, the complainant requested that the pro- 
ceeding be dismissed. 

Accordingly, the proceeding is herewith dismissed. 





















(A. D. 1385) 






In re Bowes LivEstocK COMMISSION COMPANY. P&S Doc. No. 1647. Decided 


January 14, 1947. 











Effective Date of Suspension of Registration Postponed 









Effective date of suspension of respondent’s registration as a market agency 
prescribed in prior order is postponed pending action on petition for reeon- 





sideration. 
Mr. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Mr. Alewander McKic, Jr., of Omaha,.Nebraska, for respondent. 









Decision by Thomas J. Flavin, Judicial Officer. 






ORDER 






On December 20, 1946,* an order was entered in this proceeding 
suspending, effective 30 days thereafter, respondent’s registration as 
a market agency. On January 9, 1947, respondent filed a petition for 
reconsideration and to reopen the hearing for the filing of briefs and 
for oral argument. Pending action on the petition for reconsidera- 
tion, the effective date of the suspension prescribed in the order of 
December 20, 1946, is postponed. 









(A. D. 1386) 






In re MARKET AGENCIES AT’ MISSISSIPPI VALLEY STocK YARpS, St. LOUIS, MISSOURI. 
P&S Doc. No. 15382. Decided January 24, 1947. 







Supplemental Consent Order—Filing of Proposed Tariff Authorized 








Order of December 27, 1946, modified so as to authorize the filing of proposed 
tariff set forth in petition filed November 16, 1946, and published in Federal 
Register January 7, 1947, and continued in all other respects.** 











*A. D. 886.—Ed. 
**Reference to other points involved in this case will be found in Index-Register in this 
issue of Agriculture Decisions.—Ed. 
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Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Market Agencies doing business at Mississippi Valley Stock Yards, St. 
Louis, Missouri, pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


Supplemental Consent Order 


On June 24, 1946, an order (5 A. D. 448) was entered extending 
the terms and provisions of the order of December 26, 1944 (3 A. D. 
1069), to and including December 31, 1946. The order of December 
26, 1944, supra, extended and modified the provisions of prior orders 
entered in this docket. The respondents, by a petition filed with the 
Hearing Clerk on November 16, 1946, have requested that the tempo- 
rary rates and charges now in force be modified. On December 27, 
1946, the Livestock Branch recommended that the petition be granted 
and that a further supplemental consent order be issued authorizing 
the use of the proposed tariffs until June 30, 1947. On December 27, 
1946, a supplemental consent order was issued continuing in effect the 
terms and conditions of the order of December 26, 1944, swpra, to and 
including June 30, 1947, unless that order should be modified before 
that date. The modifications petitioned for could not be authorized at 
that time. 

Inasmuch as the Livestock Branch recommends that the petition be 
granted and the notice of the proposed increases has been published in 
the Federal Register, the terms and conditions of the order of Decem- 
ber 27, 1946, are now modified so as to authorize the filing of the 
proposed tariff set forth in the petition filed November 16, 1946. In 
all other respects the order of December 27, 1946, shall remain in full 
force and effect. 

Copies hereof shall be served upon the respondents by registered 
mail or in person and upon the Livestock Branch, Production and 
Marketing Administration. 


(A. D. 1387) 
In re Stmon Torortsky. P&S Doc. No, 1731. Decided January 24, 1947. 


Dismissal of Proceeding—Special Facts and Circumstances—Application for 
License Granted 


In a proceeding instituted for the purpose of determining whether applicant’s 
application for a license should be denied on the ground that applicant has 
engaged in business without a license and had violated a former order of 
the Secretary, the proceeding is dismissed in view of the special facts and 
circumstances which gave rise to the application for a license and the recom- 





6 A. D. SIMON TOPOLSKY 7 


mendation of the Production and Marketing Administration that a license 
should be granted and the proceeding dismissed.* 


. James A. O'Donnell, of New York City, and Mr. John J. Curry, of Washington, 
D. C.,, of Livestock Branch, Production and Marketing Administration. 
Mr. Milton E. Sahn, of New York City, for applicant. Mr. Elmer J. Scott, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
* ORDER 


On March 12, 1946, Simon Topolsky filed an application under the 
provisions of the Packers and Stockyards Act, 1921, as amended (7 
U.S. C. 181 et seg.), hereinafter referred to as the Act, for a license 
to engage in the business of buying and selling live poultry in inter- 
state commerce at New York City, New York, a city theretofore desig- 
nated by the Acting Secretary of Agriculture as subject to the Act. 
On May 6, 1946, proceedings were instituted for the purpose of deter- 
mining whether Topolsky’s application for a license should be denied 
on the grounds that he had engaged in the business of handling live 
poultry in interstate commerce without a license, and had violated an 
order, entered on December 18, 1944, which directed him to cease and 
desist from dealing in live poultry in New York City, New York, and 
Newark, New Jersey, until he had received a valid and effective license 
to do so under the Act. 

At a hearing held in New York City, New York, on September 11, 
1946, before Elmer J. Scott, Examiner, James A. O'Donnell appeared 
for the Production and Marketing Administration, and Milton E. 
Sahn appeared for the applicant. Subsequent to the hearing, the 
Production and Marketing Administration and the applicant filed 
suggested findings of fact, conclusions, and order as provided for by 
the rules of practice. On January 10, 1947, the Production and Mar- 
keting Administration filed supplemental suggested findings of fact, 
conclusions, and order, in which it was recommended for the reasons 
therein stated that the proceedings be dismissed and a license be issued 
to Simon Topolsky. 

In view of the special facts and circumstances which gave rise to 
Topolsky’s application for a license and the recommendation of Pro- 
duction and Marketing Administration, the application of Simon 
Topolsky for a license under the Act should be granted, and this pro- 
ceeding is dismissed. 

Copies hereof shall be served on the parties. 

*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
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In re Marker AGENCIES AT THE S10ux City Stock YaRps. P&S Doc. No. 308, 
Decided January 27, 1947. 


Supplemental Order—Increase in Rates and Charges 


The rates and charges prescribed by order of June 28, 1946 are modified as re- 
quested, except as to request by respondents for a 10 cent charge for each 


weight draft, which is denied.* 


Mr. John J. Murray for Livestock Branch, Production and Marketing Admin- 
istration. Mr. D. H. Cunningham, of Sioux City, Iowa, for respondent. 
Mr. John B. Poinderter, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


On November 29, 1946, the respondents filed a petition requesting 
a continuance of the order of June 28, 1946 (5 A. D. 453), as modified, 
and also requested certain modifications of their Tariff No. 14. 

On December 27, 1946, the Livestock Branch, Production and Mar- 
keting Administration filed an answer to such petition recommending 
that the provisions of the order of June 28, 1946, as modified, be con- 
tinued in effect, but making no recommendation with respect to 
respondents’ request for modification. 

On December 31, 1946,** an order was entered continuing in effect 
until June 30, 1947, the rates prescribed by the order of June 28, 1946, 
as modified. 

Thereafter on January 15, 1947, the Livestock Branch further 
answered the petition filed by respondents on November 29, 1946. In 
such answer, the Livestock Branch recommended that the requests 
made in the petition for modification be granted with the exception 
of the request for modification of Section D of their Tariff No. 14 
which would change the present draft weighing charge from 25 cents 
per draft on drafts in excess of three in any one consignment, with a 
maximum of $3.00 on any one consignment, to 10 cents for each weight 
draft. The Livestock Branch states that it objects to the proposed 
charge of 10 cents for each weight draft for the reason that the present 
graduated per head rates recognize the additional costs incurred in 
weighing single head and small lot consignments of livestock and 
more evenly distribute the per head cost of the weighing service to 
those animals which are weighed than would the proposed draft 
charge. Since the per head cost of weighing animals has been con- 
sidered in prescribing the rates now in effect, respondents’ request for 
a charge on each draft is denied. 

*Reference to other points involved in this case will be found in Index-Digest in this 


issue of Agriculture Decisions.—Ed. 
**5 A. D. 893.—Ed. 
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Notice of the petition for modification was published in the Federal 
Register on January 7, 1947 (12 F. R. 106), but no objection to such 
increases in rates has been filed. 

Accordingly, respondents shall publish and file a supplement to 
their Tariff No. 14 setting forth the following rates and charges: 














: SecTion A—SELLING CHARGES 
The charge on each single-deck ear of cattle and/or calves belonging to 
one owner shall not exceed $24.00; on each double-deck car of cattle and/or 
r calves belonging to one owner shall not exceed $28.00. 
SecTION B—SELLING CHARGES 
Hogs: 
One head and one head only__-__-_----- ne __ 30 cents per head 
Consignments of more than one head: 
irat 10) lease. 3-22 i gercbate ra eanea ae 30 cents per head 
; Ment Tithe 2. 3 ea 5k _-----... 28 cents per head 
Over 25 hea... i nono. a OR Dee eee 







SECTION F—BvuYING CHARGES 







Hoes: 
Slaughter hogs, 25 cents per head with a maximum of $12.00 per single- 





deck rail car; double-deck $15.00. 







Slaughter hogs to be trucked out, 25 cents per head with a maximum of 
$7.50 on shipments of $12,000* pounds or under; over 12,000 but not over 
20,000 pounds, a maximum of $12.00; over 20,000 but not over 28,000 pounds, 






a maximum of $15.00, 







SecTION G—ExTRA SERVICE CHARGES 






3. For delivery of cattle and/or calves to brand chutes for branding, de- 
horning, castration, vaccination, ete., the charge shall be five (5) cents per 
head, with the minimum charge for any one lot of cattle and/or calves, 
$1.00. 






In view of the necessity for immediate relief, the foregoing rates 
shall become effective on January 27, 1947, and shall remain in effect 
to and including June 30, 1947. 

Any petition for extension or modification of this order shall be filed 






on or before June 1, 1947. 
Copies hereof shall be served upon the parties by registered mail 





or in person. 









(A. D. 1389) 


In re C. A. MitcHeLL. P&S Doe. No. 1730. Decided January 31, 1947. 






Cease and Desist—Failing to Pay for Livestock—Suspension of Registration 






For failing to pay for livestock purchased by respondent, a registered dealer at 
a posted stockyard, while being insolvent, respondent is ordered to cease and 
desist from such unfair, unjustly discriminatory and deceptive practice in 









*Should read 12,000, without $.—Ed. 
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violation of the act, and his registration is suspended for six months and 
until he proves his ability to meet his financial obligations.* 

r, Richard F. Roche, of Chicago, IMlinois, for complainant. Mr. Michael A. 
Coughlin, of Coughlin, Ogier & Lloyd, Columbus, Ohio, for respondent. Mr. 
Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S. C. 181 et seg.), instituted by a complaint filed on 
April 23, 1946, by the Production and Marketing Administration, the 
complainant. The respondent, C. A. Mitchell, of Columbus, Ohio, 
registered as a dealer under the act, was charged with having pur- 
chased livestock at various stockyards in Ohio without paying for 
it, and with being insolvent. Through his attorneys, respondent filed 
an answer on May 23, 1946, admitting some of the facts alleged, and 
stating that he would become solvent through court proceedings. On 
July 12, 1946, a hearing was set for Columbus on July 24, and on July 

3 an Associate Solicitor assigned Joseph T. Murphy of the Philadel- 
phia office, Office of the Solicitor, as examiner, 

A hearing was held at the appointed time and place before Exam- 
iner Murphy. Richard F. Roche of the Chicago office, Office of the 
Solicitor, appeared for complainant, and Michael A. Coughlin, of 
Coughlin, Ogier and Lloyd, Columbus, appeared for respondent. No 
witnesses testified. The parties stipulated that respondent bought the 
livestock, had not paid for it, was insolvent, and had an involuntary 
bankruptcy proceeding filed against him in a Federal court. Respond- 
ent’s counsel stated that, as his insolvency would be terminated by the 
pending court proceeding, there was now no authority to suspend his 
registration in this proceeding. The hearing then adjourned. 

On September 5, 1946, the complainant filed a recommendation 
that respondent be ordered to desist from his violations and that 
his registration be suspended for two years. Respondent filed no 
recommendation. In his report, filed on November 26, 1946, the 
examiner proposed a cease and desist order and suspension for three 
years. Neither party excepted to the report. The record has been 
submitted to this office, where this order has been prepared. 

FINDINGS OF FACT 

1. At all times material herein respondent, whose address is Colum- 
bus, Ohio, was registered with the Secretary of Agriculture as a 
dealer at the Bucyrus Livestock Commission Company, Bucyrus, Ohio, 
the Central Ohio Stock Yards, Columbus, Ohio, and the Marion 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Union Stock Yards, Marion, Ohio, stockyards posted as subject to 
the act (9 CFR 204.1). 

2. During 1945 and 1946 respondent purchased $30,029.65 worth 
of livestock from various firms and persons at the three stockyards 
named above and other stockyards in Ohio but failed to pay for such 
livestock. 

3. Respondent is insolvent. 

4, A proceeding in involuntary bankruptcy is now pending against 
respondent in the United States District Court for the Southern 
District of Ohio, Eastern Division. 












CONCLUSIONS 






Purchasing livestock without paying for it was an unfair, unjustly 
discriminatory and deceptive practice in violation of section 312 of 
the act (7 U. S. C. 213), authorizing a cease and desist order and 
suspension of registration under that section and 7 U. S. C. 204. 
Respondent’s admitted insolvency also authorizes suspension under 
the latter section. The pending bankruptcy proceeding, and whatever 
effect it may have upon respondent’s insolvency, would not transfer 
to the bankruptcy court our jurisdiction to invoke sanctions for viola- 
tions of the Packers and Stockyards Act. Respondent should be 
ordered to discontinue his violations, and his registration should be 
suspended for six months and until he shows himself able to meet 
his obligations. 











SANCTIONS 








Respondent shall cease and desist from failing to pay for livestock 
purchased at a posted stockyard and from operating as dealer at a 
posted stockyard while he is insolvent. 

Beginning on the effective date of this order, respondent’s registra- 
tion under the act is suspended for six months and thereafter until 
he shows himself able to discharge all of his financial obligations as 
they accrue. At his request, when he makes such a showing, a supple- 
mental order will be issued in this proceeding terminating this sus- 
pension after the 6-month period. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the 20th day after this date. 















(A. D. 1390) 


Decided January 3, 1947. 









PACA Doc. No. 4639.* 







Dismissal—Settlement Between Parties 





Complaint for reparation dismissed on notification by complainant that the claim 
against respondent had been settled. 






*As explained in Prefatory Note, the indentities of the parties are not disclosed.—Ed. 
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Complainant, pro se. Mr. Ned Stein, of Philadelphia, Pennsylvania, for re- 
spondent. Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 499a et seg.), instituted by a com- 
plaint filed with the Production and Marketing Administration on 
July 22,1946. * * * complainant, seeks an award of reparation in 
the amount of $882.18, the loss allegedly resulting from the unlawful 
rejection of two carloads of spinach sold to * respondent. 

A copy of the complaint and a copy of the report of an investigation 
made by the Administration were served by registered mail upon re- 
spondent by the Administration on October 15, 1946. On November 5 
respondent answered and the matter was referred to the Office of the 
Solicitor. On November 13 an examiner was assigned by an Associate 
Solicitor and on November 22 the examiner notified the parties that, 
in accordance with respondent’s request, a hearing would be held 
in * * *, at a time to be fixed later. 

In a letter filed by complainant with the Administration, dated 
December 9, 1946, it is stated that a check for $413.70 was received from 


respondent and that the complaint is withdrawn. Accordingly, the 
complaint is dismissed. Copies hereof shall be served upon the parties 
or their counsel of record. 


(A. D. 1391) 
PACA Doc. No. 4470.* Decided January 6, 1947. 
Dismissal—Effect of Failure to Prosecute Claim 


In a reparation proceeding to be conducted by depositions under the shortened 
procedure by agreement of the parties, complainant failed to prosecute its 
claim and the complaint is therefore dismissed. 


Mr. Peter V. Fazio, of Chicago, Illinois, for complaint. Messrs. Monsky, Grodin- 
sky, Marer & Cohen, of Omaha, Nebraska, for respondent. Mr. Frederick 
W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a ef seqg.). instituted by 
a formal complaint filed with the Production and Marketing Adminis- 
tration November 18, 1944. Complainant * * * alleged a con- 


* As explained in Prefatory Note, the indentities of the parties are not disclosed.—Ed. 
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tract to sell a carload of peaches to respondent * * * a delivery 
of the peaches, and a rejection in violation of section 2 of the Act. 
An award of reparation was requested for the loss sustained, $1,393.20. 

A copy of the complaint and a copy of the report of investigation 
were served upon respondent on March 15, 1945, by the Administra- 
tion. On March 30, 1945, respondent filed an answer in which it re- 
quested that an oral hearing be held. The proceeding was then 
referred to the Office of the Solicitor where an examiner was assigned. 
On June 4 a stipulation, signed by the counsel of each party, was 
filed requesting that an oral hearing be waived and that the matter 


be heard informally upon written interrogatories. On June 22 com- 
plainant’s counsel wrote that the parties were negotiating to settle the 


matter and that further proceeding should be held in abeyance. 
Thereafter, various letters were received from him concerning the 
negotiations but on December 11, 1945, the Administration received 
notice that the final offer of settlement had been declined by respond- 
*nt’s counsel, 

The examiner notified complainant’s counsel on December 19 to 
file his application for the taking of depositions. The application 
was received January 14 and he was requested then to file the direct 
interrogatories. In reply to this and subsequent requests, counsel 
made excuses for the failure to file the interrogatories and promised 
to do so at once. No reply was received to the last letter from the 
Office of the Solicitor dated June 24, 1946. 

In the absence of any response to the last letter from the Office of 
the Solicitor, it is concluded that complainant does not deem it de- 
sirable to prosecute the claim. The complaint is, therefore, dismissed, 
effective 10 days after this date. Copies hereof shall be served on 
the parties or their counsel of record. 


(A. D. 1392) 


TEXSUN CiTRUS EXCHANGE v. Procacct BrorHEersS. PACA Doc. No. 4631. Decided 
January 6, 1947. 


Effect of Failure to Answer Complaint—Rejection 


Where a copy of the complaint alleging the failure of respondent to pay for a 
carload of grapefruit, the report of the investigation, and a letter notifying 
respondent to answer the complaint within 20 days were served on respondent 
who failed to answer, it is held: (1) the facts alleged in the complaint are 
deemed to be true; (2) the respondent’s rejection was without reasonable 
cause; and (3) the complainant should be awarded damages for the net 
loss.* 

*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Messrs. Green & Cox, of McAllen, Texas, for complainant. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


A formal complaint in this proceeding under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seqg.), was 
filed on June 3, 1946. Texsun Citrus Exchange, the complainant 
alleges that on or about April 24, 1946, it sold to Procacci Brothers, 
respondent, a carload of grapefruit for shipment in interstate com- 
merce, which, on arrival at the destination designated, was rejected by 
respondent, in violation of section 2 of the act. Complainant asks to be 
awarded reparation for resulting losses, 

A copy of the complaint, with a copy of the report of investigation 
that was made by the Regulatory Division, Fruit and Vegetable 
Branch, was served on respondent by registered mail on September 21, 
1946. At the same time respondent was served with a letter directing 
its attention to the necessity of answering the complaint within 20 days 
after the date of such service and that failure to answer would be 
deemed to be an admission of the truth of the allegations of the com- 
plaint, and would also constitute a waiver of an oral hearing, in accord- 
ance with sections 47.8 (c) of the rules of practice (10 F. R. 2209 e¢ 
seq.). Notwithstanding such service respondent has failed to answer 
the complaint. Therefore the complaint is disposed of on the basis of 
respondent’s default. 


FINDINGS OF FACT 


1. Complainant is an incorporated cooperative association whose 
Post office address is Weslaco, Texas. 

2. Respondent is a partnership consisting of Charles Procacci and 
Michael Procacci, of Allentown, Pennsylvania. 

3. On or about April 24, 1946, complainant sold to respondent for 
shipment in interstate commerce from McAllen, Texas, to Allentown, 
Pennsylvania, in car ART 16441, 525 Boxes of grade U. S. No. 2 Marsh 
seedless grapefruit, at the agreed price of $3.24 per box, for 200° boxes 
of pink grapefruit, and $2.50 per box for 325 boxes of Marsh white 
grapefruit, f. o. b. shipping point, for the total price of $1,460.50. 

4. The sale and purchase of the grapefruit was made through the 
Ball Brokerage Co., a broker located at Scranton, Pennsylvania. 

5. The car moved out of McAllen, Texas, on April 25, 1946, and 
arrived at Allentown, Pennsylvania, on or about May 6, 1946. Re- 
spondent examined the grapefruit in the car at Allentown and re- 
quested the broker to secure complainant’s consent to a reduction in 
the price “account market conditions” at Allentown. Complainant 
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refused to make an allowance to respondent and respondent thereafter, 
on May 10, 1946, notified complainant and the broker that it would not 
accept the shipment. 

6. Complainant was not able to resell the grapefruit at Allentown, 
Pennsylvania, and diverted the car to Philadelphia, Pennsylvania, 
where the grapefruit was sold at auction by the Philadelphia 
Terminals Auction Co., on or about May 15, 1946, at prices ranging 
from $2.35 to $3.65 per box, for gross proceeds of $1,498.05. The 
auction company deducted from the gross proceeds freight in the 
amount of $669.91, commission $26.22, and cost of delivery, $.50, 
making the total charges $696.63, and the net proceeds $801.42. 

7. By respondent’s rejection of the shipment complainant suffered 
a net loss of $659.08 which amount has not been paid or any part 
thereof. 

8. The formal complaint was filed within nine months after the 
cause of action accrued. 


Conclusions 


It is concluded that respondent’s rejection of the shipment was 
without reasonable cause and in violation of section 2 of the act; 
that reparation should be awarded complainant in the amount of 
the net loss of $659.08, with interest thereon at 5 percent per annum 


from May 6, 1946, and the facts and circumstances concerning 
respondent’s rejection should be published. 


Order 


Within 30 days from the date of this decision respondent shall 
pay complainant, as reparation, $659.08 with interest thereon at 5 
percent per annum from May 6, 1946, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail, 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 
20 days after its date. 


(A. D. 1393) 


ERNeESr BE. FADLER COMPANY vy. O. P. HESSER. PACA Doc. No. 4602. Decided 
January 8, 1947. 


Contract of Sale—Offer—Acceptance by Action and Conduct—Failure to Make 
Full Payment 


Where a shipper of vegetables alleged a sale thereof to the receiver of the load 
who denied a purchase but claimed that he handled and disposed of the vege- 
tables for the shipper, it is held: (1) the shipper offered to sell and the 
receiver by his actions and conduct accepted the shipper’s offer; and (2) 
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respondent’s failure to pay complainant in full entitles complainant to an 
award of reparation for the balance of the purchase price.* 


Messrs. Jeter & Earhart, of Kansas City, Missouri, for complainant. Mr. Edward 
M. Morrissey, of Salt Lake City, Utah, for respondent. Mr. Raymond L. 
Dillman, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


In a formal complaint filed May 3, 1946, under the Perishable Agri- 
cultural Conmodities Act, 1930 (7 U. S. C. 1940 ed. 499a et seqg.), by 
Ernest E. Fadler Company, a partnership, complainant, against O. P. 
Hesser, respondent, complainant asks to be awarded the unpaid part of 
the purchase price of a carload of mixed vegetables. The shipment 
moved in interstate commerce from a point in Louisiana to Salt Lake 
City, Utah. 

Respondent, answering the complaint, denies that he purchased 
the vegetables, and alleges that “no contract or agreement was ever 
entered into between complainant and respondent to purchase” the 
shipment in question; that after arrival of the car at destination com- 
plainant instructed respondent by telephone to “find a jobber . . . to 
handle” the carload, which respondent did; and that the net proceeds 
of sale were transmitted to complainant. : 

A copy of the report of investigation made by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, was served on complainant by reg- 
istered mail on June 10, 1946, and was served in like manner upon re- 
spondent, together with a copy of the complaint, on June 12, 1946. 

Both parties waived an oral hearing and have submitted evidence in 
support of the complaint and answer in the form of verified statements 
of fact in accordance with section 47.20 of the rules of practice (10 
F. R. 2215). 

It appears from the statements of fact submitted by the parties that 
on June 20, 1945, a member of complainant partnership and respondent 
communicated with each other relative to the carload of mixed vege- 
tables in question by teletype messages as set out in the findings of fact. 
The carload was ordered by complainant from the R & G Auction Com- 
pany at Hammond, Louisiana. Shipment was made from that point 
on June 21, 1945, to E. E. Fadler, Kansas City, Missouri. On the foi- 
lowing day complainant diverted the car to respondent at Salt Lake 
City, and also wired respondent a manifest of the car showing the num- 
ber of units of each commodity and the prices thereof. Also, on the 
same day complainant invoiced the shipment to respondent, specifying 
prices per bushel container for each commodity, making the total f. o. b. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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price of the carload $1,577.22. The material parts of the invoice are 
set out in the findings of fact. 

The car arrived at Salt Lake City on June 29. During the fore- 
noon of June 30, a Federal inspector inspected samples of each of the 
. kinds of vegetables contained in the car for the purpose of determin- 

ing the condition thereof. The grade of the vegetables was not 

determined. 

A prospective buyer inspected the shipment but failed to purchase 
due to the claimed inferior condition and quality of the vegetables. 
On July 2, respondent wired complainant concerning the results of 
the Federal inspection and asked complainant to “advise quick how 
to handle” as he was “unable to sell at prices you billed car.” 

In order to avoid unnecessary duplication reference is made to the 


findings of fact for further details. 
















FINDINGS OF FACT 





1. Complainant is a partnership composed of Ernest E. Fadler and 
Frank L. Kenworthy, whose address is Produce Exchange Building, 
Kansas City, Missouri. 

2. Respondent is an individual whose address is Produce Exchange 
Building, Salt Lake City, Utah. During all of the times referred to 
in the complaint, respondent was licensed under the act. 

3. On June 20, 1945, complainant informed respondent that it ex- 
pected to secure a mixed carload of vegetables. The following in- 
formation was conveyed to respondent by means of a teletype: 

Fadler: “They promis for sure car mixer out LA tomorrow. Will 
B hvy peppers but price down to 2.75 FOB and think gonna bill 2.65. 
Will include some eggplant, summer squash, few new potatoes and 
mite have 3-5 hamper hot green peppers.” 

Hesser: “OK. When you get the dope appreciate if you call me. 
By way is this same shipper that had the first car mixed stuff. Some 
of it wasn’t good. The cukes were dills and yellow and while not 
complaining looks like they put in everything but the kitchen sink.” 

Fadler: “Well the cukes are poor no doubt. The cuke market is 
so hot that they will buy anything. Even pay black. They now 
billing em at 2.26 tho down a buck new ceilin. Will call U.. .” 

4. On June 22, 1945, complainant wired respondent concerning the 
shipment of a load of mixed vegetables in car WFEX 60628, from 


Hammond, Louisiana, as follows: 























“Out from Hammond last night. WFEX 60628,271 Bell peppers 2.65, 92 
cukes 2.26, 43 squash 2.25, 156 eggplant 2.90, 4 Valentine beans 3.00, 50 crates 
Triumphs 1.80 net FOB .. .” 

5. Also on June 22, 1945, complainant sent by mail to respondent 
an invoice listing the number of bushels of the different commodities 
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in car WFEX 60628 and the f. o. b. price per bushel, the total price 
of each commodity and the total price of the carload, $1,577.22. The 
invoice bore these statements: “Sold to O. P. Hesser Co. . . . Date 
sold 6/22/45 ... Terms: Open—Please mail check.” Such invoice 
was received by respondent prior to the arrival of the car at Salt Lake 
City on June 29, 1945. 


6. On June 30, 1945, respondent wired complainant : 
Arrived inspected there isn’t a thing in car any good just lot junk having 
Federal inspection reporting later stop Had car sold Smedley Fruit but 
they don want it after taking look WFE 60628 


7. Complainant answered by wire saying: 


Shipper advises knows merchandise good when loaded and have had no 
other complaints apparently railroad mishandling and thinks your claim 
against railroad suggest check icing record and equipment 60628 


8. Respondent wired complainant on July 1, as follows: 


With idea might get some jobber take car so could sell early morning 
took two buyers to see Louisiana mixed vegetables but account ungraded poor 
quality would not even consider stop potatoes size marbles peppers large 
and small and culls mixed egg plant so odd shapes and irregular size prac- 
tically unsaleable and cucumbers crooked bottle necked about size small 
dills no one w6uld even buy them any price in fact I did not know any 
grower ever picked this kind stop Federal inspector looked at car yesterday 
but account half holiday did not get his report out will tomorrow and ad- 
vise stop I do not know what to do with car as it is not what we can sell 
this market and buyers refuse even make offer do not want this poor mer- 
chandise advise disposition 

9. July 2, 1945, respondent wired complainant, in part; 

Following Federal inspectors report peppers many buttons, small imma- 
ture cucumbers yellow, soft, flabby. Some hampers contain everything off 
vine. Constricted and crooks. Egg plant shriveled and some irregular. 
Squash immature and flabby. Potatoes mostly small, inch half to inch. 
Advise quick how to handle as unable to sell at prices you billed car. 

10. Also on July 2, respondent wired complainant: 


Best deal could make. Consigned Hancock fruit who will divide several 
small jobbers so as to dispose quick. 

11. The Hancock Fruit Company sold the vegetables in lots to vari- 
ous jobbers during the period July 3 to and including July 18, 1945, 
for gross proceeds of $1,506.24, from which it deducted $195.93 com- 
mission, $548.09 freight, and $20.04 for cost of storage and ice, leav- 
ing net proceeds at $542.18. The net proceeds were remitted to re- 
spondent who in turn transmitted the proceeds to complainant. 

12. An informal complaint was made by complainant on Novem- 
ber 13, 1945, which was within nine months after accrual of the cause 
of action, and was followed by the filing of the formal complaint on 


May 3, 1946. 
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CONCLUSIONS 










The chief questions for determination are whether there was a 
sale of the vegetables by complainant to respondent, or whether re- 
spondent’s obligation was merely to arrange for the sale thereof at 
Salt Lake City for complainant. The burden of proof, of course, is 
on complainant to establish a sale as alleged in the complaint. 

A sale is defined as an agreement whereby the seller transfers the 
property in the goods to the buyer for a consideration called the price.’ 
In this definition the word “property” means the interest and title 
of the seller in the goods. A sale may be made in writing or by spoken 
words, or partly in writing and partly by spoken words, or may be 
inferred from the conduct of the parties.’ 

The teletype conversation, followed by complainant’s wire of June 
22, wherein prices in excess of the cost of the vegetables were stated 
may be considered an offer by complainant to sell. There is no evi- 
dence of an express acceptance by respondent. If there was an ac- 
ceptance by respondent of complainant’s offer, it must be inferred 















from respondent’s conduct. 

The following facts and circumstances are considered to be in sup- 
port of such an inference: 

(1) Statement of respondent (Exhibit 9A, Rep. of Inv.) that a 
couple of weeks prior to the teletype conversation he had given com- 
plainant “an order for a car of mixed vegetables and at the same 









time inquired about another car.” 

(2) Respondent’s admission in his answer (Sheet 3, paragraph 2) 
that on June 22, 1945, he received complainant’s wire of that date 
giving a manifest of the load and the f. o. b. unit price of each 
commodity included in the shipment made from Hammond, Louisiana, 
the night before. 

(3) Respondent’s admission in his answer (Sheet 2, paragraph 2) 
to the receipt of complainant’s invoice “before the arrival” of the 
car at Salt Lake City, which invoice bore the words “Sold to O. P. 
Date sold 6/22/45 Terms: open—please 












Hesser : 
mail check.” 
(4) Statement in a wire to complainant dated July 30, 1945, (Exhibit 
4, Rep. of Inv.) that he “had car sold to Smedley Fruit . e 
Respondent also acted like a buyer rather than an agent by his 
wired protest to complainant of June 30, saying that the contents 
of the car were “just a lot of junk,” and that he would report the 
result of a Federal inspection. Also the very critical language used 
in his wires to complainant of July 1 and 2, set out in the findings 
of fact. As late as November 27, 1945, respondent’s attorney, in a 
letter (Exhibit 5, Rep. of Inv.), asked for further time “ to prepare 

















1 Uniform Sales Act, section 1. 
? Uniform Sales Act, section 3. 
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his proof that a breach of contract occurred on behalf of the com- 
plainant.” All of these facts and circumstances, together with the 
very important fact that respondent failed to object to the terms 
of sale as stated in complainant’s invoice, indicate that respondent, at 
the time, regarded himself the buyer of the shipment. 

Respondent contends that complainant knew he was a broker and 
that there is nothing in the teletype conversation to indicate that an 
“outright purchase was contemplated.” Whether complainant knew 
that respondent was a broker is not considered significant in view 
of the fact that the only prior transactions that complainant is shown 
_to have had with respondent were sales and that, in the instant trans- 
action, respondent has made no claim for the payment of brokerage. 

From all of these facts and circumstances it is concluded that the 
weight of the evidence supports the complaint. An acceptance by 
respondent of complainant’s offer to sell is indicated by respondent’s 
actions and conduct, and particularly his failure to speak when he 
should have spoken if he considered himself only an agent. It is con- 
cluded further, that respondent’s failure and refusal to pay complain- 
ant in full was, and is, in violation of section 2 of the act; that 
complainant should be awarded reparation for the balance of the 
unpaid price, with interest; and that the facts and circumstances 
should be published. 

Order 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, the amount of $1,035.04, with interest 
thereon at 5 percent per annum from July 1, 1945, until paid. 

The facts as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. : 


(A. D. 1394) 


Simon SIEGEL CoMPANy v. BROADWAY FRUIT MARKET. PACA Doc. No. 4651. De- 
cided January 9, 1947. 


Unlawful Rejection—Evidence—Proof—Damages 


Where complainant had a mixed carload of oranges and grapefruit in transit 
and sold and diverted it to respondent who rejected it on arrival at destina- 
tion for the alleged reason that the oranges were not fancy but failed to 
show that such grade was specified in the contract or that the oranges failed 
to meet that grade at destination, it is held: (1) respondent’s rejection was 
within reasonable cause; and (2) complainant is entitled to an award of 
reparation for damages sustained in the amount of the difference between 
the sum of the sale prices to respondent and the net proceeds realized by 
complainant on resale of the rejected fruit.* 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 








nd 
anh 
OW 








21 


F. 





é A. D. SIMON SIEGEL CO, Vv. BROADWAY FRUIT MARKET 












John 





Alexander Golbus, of Chicago, Hlinois, for complainant. Mr. 


Yxaminer, 


Mr. 





Pearson, 


Decision by Thomas J. Flavin, Judicial Officer. 






PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.). An informal 
complaint was filed on April 19, 1946. The formal complaint filed on 
August 20, 1946, alleges that, on or about July 25, 1945, the com- 
plainant sold to the respondent a carload of fresh fruit consisting 
of 391 boxes of oranges and 89 boxes of grapefruit shipped from 
loading point in the State of California. On arrival of the shipment 
at Cape Girardeau, Missouri, the respondent refused to accept de- 
livery and complainant resold the fruit for respondent’s account, at 
a loss of $727.64, for the recovery of which complaint was filed in this 













proceeding. 

A copy of the formal complaint and a copy of a report of investiga- 
tion made by the Regulatory Division, Fruit and Vegetable Branch, 
were served on the respondent by registered mail at Cape Girardeau, 
Missouri, on November 22, 1946. At the same time and as a part of 
such service, respondent was served with a letter signed by T. C. Curry, 
In Charge, Regulatory Division, Fruit and Vegetable Branch, Pro- 
duction and Marketing Administration, informing respondent that 
he should file his answer within 20 days after the date of such service, 
and that failure to answer would be deemed an admission of the facts 
alleged in the complaint as well as constitute a waiver of an oral hear- 
ing as provided in the rules of practice (7CFR, Cum. Supp., 47.8 (c) as 
amended, 11 F.R. 224). Regardless of such service of the complaint, 
report of investigation, and letter of explanation, the respondent has 
failed to answer and the complaint, therefore, is considered and dis- 
posed of on the basis of such default. 


















FINDINGS OF FACT 





1. Complainant is a partnership composed of Simon Siegel and 
Ruth Siegel, doing business as Simon Siegel Company, whose address 
is 1425 South Racine Avenue, Chicago, Illinois. 

2. Respondent is a corporation whose address is 614 Broadway, 
Cape Girardeau, Missouri. At the time of the transaction involved 
in this proceeding, respondent was licensed under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, and is now so licensed. 

3. On July 25, 1945, complainant sold to the respondent a carload 
of fruit, consisting of 391 boxes of oranges and 89 boxes of grapefruit, 
for a total price of $1923.62 f. o. b. shipping point acceptance final. 
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4. Complainant thereafter tendered delivery at Cape Girardeau, 
Missouri, of car URT 35560 which previously had been shipped in 
interstate commerce from loading point in the State of California and 
contained the kind, quantity and grade of oranges and grapefruit 
purchased by the respondent, which, on July 31, 1945, nevertheless 
refused to accept delivery of the oranges and grapefruit for the alleged 
reason that the oranges were not fancy. 

5. Immediately following respondent’s rejection of the shipment, 
it was diverted by the complainant to Boston, Massachusetts, where 
the oranges and grapefruit were sold for the respondent’s account for 
a net of $1195.98 or at a loss to the complainant of $727.64 for the 
“recovery of which this proceeding was instituted. 

6. Informal complaint was filed in this proceeding on April 19, 
1946, which was within nine months after July 31, 1945, when the cause 
of action accrued. 


CONCLUSIONS 


The contract of purchase and sale in this proceeding was consum- 
mated during a telephone conversation between the parties and was 
confirmed by a telegram sent by complainant to respondent on July 
25, 1945, stating the number of boxes, sizes and prices of oranges and 
grapefruit which would be diverted to respondent for delivery on the 
contract. On the same day, complainant sent an invoice to respondent 
stating that delivery would be made by diverting car URT 35560 
shipped on July 20, 1945, which would be stopped at Cape Girardeau, 
Missouri, to permit the respondent to unload 391 boxes of oranges and 
51 boxes of grapefruit for which the respondent was charged $1768.72. 
Two days later, the complainant sent a corrected invoice to the res- 
pondent increasing the number of boxes of grapefruit from 51 to 89 
and increasing the total cost to $1923.62. So far as the record discloses, 
no objection was made until July 31, 1945, when the respondent sent 
a telegram to complainant stating that the shipment was rejected 
because the oranges were not fancy. 

While it does not appear that the contract called for fancy oranges, 
no evidence has been offered to show that they failed to meet that 
specification at the time of arrival at Cape Girardeau, Missouri. It 
is alleged in the complaint that the oranges and grapefruit tendered 
were of the kind, quality and grade specified in the contract and res- 
pondent’s failure to answer impliedly admits the truth of that allega- 
tion. It must, therefore, be concluded that respondent’s rejection was 
without reasonable cause in violation of section 2 of the act and it 
necessarily follows that complainant is entitled to an award of repara- 
tion in the amount of the loss sustained and the facts should be 


published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $727.64 with interest thereon at 5 per- 
cent per annum from July 31, 1945, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1395) 


R. T. FreiscHer & CoMPANY v. LEWIS D. GOLDSTEIN AND/OR LEWIS D. GOLDSTEIN 
Fruir & Propuce Corp. PACA Doc. No. 4494. Decided January 13, 1947. 


Failure to Pay Balance of Purchase Price—Field Disease—Evidence—Proof 


Where respondent corporation, through its authorized agent, purchased certain 
tomatoes, after a personal inspection of the tomatoes by the agent on the date 
of purchase, on “f. 0. b. shipping point, acceptance final at Nogales, Mexico” 
basis, and accepted the shipment at destination, but failed to pay the 
purchase price thereof, claiming that the tomatoes arrived in a worthless 
condition due to the existence of a field disease, it is held that inasmuch as 
there was no evidence of any official inspection of the tomatoes upon arrival 
at destination or any other time, it is not established that there was any 
latent defect in the tomatoes contained in the car in question on the date of 
purchase or that such tomatoes were materially affected by any such disease 
at the time of their arrival, and that respondent corporation’s failure to 
pay the full purchase price of the tomatoes entitles complainant to an 
award of reparation in the amount of the unpaid purchase price.* 


Contracts of Sale—F. O. B. Shipping Point Acceptance Final—Agency— 
Purchase After Inspection 


Where respondent corporation contended that the contract with respect to the 
purchase and sale of tomatoes was on the basis of “f. o. b. shipping point,” 
instead of “f. 0. b. shipping point, acceptance final at Nogales, Mexico.” as 
contended by complainant, and the evidence supported complainant’s con- 
tention in this regard, it is concluded that the position of respondent cor- 
poration would not be improved if its version of the contract were adopted, 
since respondent corporation actually received and unloaded the shipment 
so that no question as to the right of rejection was involved, and the respond- 
ent corporation’s agent personally inspected the tomatoes at Nogales, 
Mexico, and on the basis of his inspection purchased them for respondent 
corporation.* 


Damages—Set-Off—Evidence—Proof 


Where the buyer, respondent corporation, claimed as a set-off the loss allegedly 
sustained on the sale of tomatoes purchased from complainant and accented 





*Reference to other points involved in this case will be found in Index-Digest in this 
issne of Agriculture Decisions.—Ed. 
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by respondent corporation which failed to pay the balance of the purchuse 
price thereof, it is held that respondent corporation’s unsupported statements 
concerning the amount received for the tomatoes did not constitute adequite 
proof that a loss was sustained, and that after an unexplained delay of two 
weeks or more in unloding and disposing of the tomatoes after arrival and 
inspection by the buyer, the amount realized from the sale of the tomatoes 
cannot be considered a proper basis for establishing damages.* 


*. Ruffo Espinosa, of Nogales, Arizona, for complainant. J/r. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. Joseph T. Murphy, Exim 


iner. 
Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seq.), instituted by 
formal complaint filed February 20, 1945. The complainant seeks an 
award of reparation in the amount of $4,556.50, representing the pur- 
chase price of two carloads of tomatoes alleged to have been sold to 
and accepted by one or both of the respondents. Complainant alleges 
the sale was on an f. 0. b. shipping point basis, acceptance at Nogales, 
Mexico, final. 

Respondent Lewis D. Goldstein Fruit & Produce Corporation, in 
its answer filed June 12, 1945, admits purchase of the two carloads of 
tomatoes but denies that the sale was on an f. o. b, shipping point 
acceptance final at Nogales, Mexico, basis. As to one of the cars, 
MDT 19675, this respondent admits hability for the full purchase 
price, $1,982.50. As to the other car, NRC 13012, this respondent not 
only denies any liability but says that the tomatoes contained therein 
were sold at a net loss of $805.52, and claims the right to deduct this 
amount from the purchase price of car MDT 19675. A check for 
$1,176.98, the admitted liability, was forwarded with the answer. 
This check was tendered to complainant as part payment “without 
prejudice to any of complainant’s rights in this proceeding.” Com- 
plainant accepted the check, thus reducing its reparation claim from 
$4,556.50 to $3,379.52. 

A copy of the report of investigation and a copy of the complaint 
were served on respondent Lewis D. Goldstein Fruit & Produce Corp. 
by registered mail on May 7, 1945. A copy of the report of investiga- 
tion was served on complainant by registered mail on May 9, 1945. 

A formal hearing was held at Philadelphia, Pennsylvania, on 
December 18, 1945. Both complainant and respondents were repre- 
sented by counsel. 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Harry Wolf, a witness for complainant, testified that on December 
21, 1944, Joe Mason, a broker acting as agent for respondent Lewis D. 
Goldstein Fruit & Produce Corporation, personally inspected at 

‘ogales, Mexico, the tomatoes contained in cars MDT 19675 and NRC 

3012, and after such inspection agreed to purchase the tomatoes in 
ear MDT 19675 for $1,982.50, and the tomatoes in car NRC 13012 for 
sv.574, the terms being f. 0. b, shipping point, acceptance final, airmail 
check. There were introduced in evidence copies of Federal inspection 
certificates showing that the tomatoes in car MDT 19675 graded U.S. 
No. 1 and the tomatoes in car NRC 13012 graded 85% U.S. No. 1 at 
Nogales, Mexico, on December 21, 1944. Wolf further testified that 
the cars were shipped from Nogales on December 21, 1944, and invoices 
covering the two cars were forwarded to the buyer, but that payment 
was not received as called for by the contract. 

In an affidavit dated March 16, 1945, Joe T. Mason stated that in 
the purchase of the cars in question he acted as agent for Lewis D. 
Goldstein Fruit & Produce Corporation of Philadelphia, Pennsyl- 
vania, and that the purchase was on an f. 0, b. acceptance final basis. 
In his deposition Mason testified that to his knowledge he never 
received any complaints from respondent concerning car NRC 
15012, 

Lewis D. Goldstein, President of Lewis D. Goldstein Fruit & Pro- 
duce Corporation, testified that his company-did not receive the in- 
voices on the two shipments but that the cars arrived at Philadelphia 


about January 2 and he personally inspected them upon arrival, He 
said that the tomatoes in both cars were diseased and that he com- 
plained about their condition to Mason. He admitted that he made 
no such complaint to complainant. He testified that his company 
received a wire from Mason dated December 21, 1944, setting forth the 
contents of both cars, the price, and requesting airmail checks to R. T. 
Fleischer & Co., care of himself. He admitted that the checks were 


not forwarded in accordance with the contract. 

The record shows that car MDT 19675 arrived at Philadelphia on 
December 31, 1944, and was unloaded on January 5, 1945; and that 
car NRC 13012 arrived and was placed on January 6, 1945, and was 
unloaded in time for the market on January 16, 1945. Goldstein 
testified that car NRC 13012 arrived at nearby Engleside about Janu- 
ary 2 and was refused by his customer. 

There is no record of any official inspection of either car at destina- 
tion. The only evidence concerning the condition of the tomatoes 
at destination is Goldstein’s general statement that they were diseased 
when he inspected them upon arrival. 

There was attached to the complaint a letter dated January 24, 
1945, from Lewis D. Goldstein Fruit & Produce Corp., addressed to 
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complainant. This letter stated that a “duplicate check” for $3556.50 
was enclosed “in full payment” of cars MDT 19675 and NRC 13012 “as 
we have taken the liberty of deducting $1000.00 on these two cars.” 
The reason given for the deduction was that respondent corporation 
had lost money on the cars and if it had not bought these cars the 
complainant would have taken the loss. This appears to have been 
the first notice to complainant of any objection to the tomatoes or any 
claim in connection therewith. The tendered check was refused by 


complainant. 
FINDINGS OF FACT 


1. The complainant is a partnership consisting of R. T. Fleischer 
and Harry Wolf, doing business as R. T. Fleischer & Co., whose post 
office address is 206 Grand Avenue, Nogales, Arizona. 

2. Respondent, Lewis D. Goldstein Fruit & Produce Corp. is a 
corporation whose address is Produce Building, Philadelphia, Penn- 
sylvania. At the time of the transaction here involved this respondent 
was licensed under the act, and is now so licensed. While named as 
a party respondent, there is no evidence that Lewis D. Goldstein, as 
an individual, was in any way connected with the transaction. 

3. On December 21, 1944, in the course of interstate commerce, re- 
spondent Lewis D. Goldstein Fruit & Produce Corp., acting by and 
through Joe Mason as agent, agreed to buy and complainant agreed 
to sell the tomatoes then contained in cars MDT 19675 and NRC 
13012. The agreed price was $1,982.50 for the tomatoes in car MDT 
19675, and $2,574 for the tomatoes in car NRC 13012. 

4. On December 21, 1944, Joe Mason, as agent for Lewis D. Gold- 
stein Fruit & Produce Corp. and acting upon instructions of this 
respondent, personally inspected the tomatoes in cars MDT 19675 
and NRC 13012 at Nogales, Mexico, and accepted same on behalf of 
this respondent. 

5. On December 21, 1944, complainant diverted the two carloads 
of tomatoes to respondent Lewis D. Goldstein Fruit & Produce Corp. 
at Philadelphia, Pennsylvania. 

6. Car MDT 19675 arrived at Philadelphia on December 31, 1944, 
was inspected by Lewis D. Goldstein, President of respondent cor- 
poration, upon arrival, and was unloaded on January 5, 1945. Car 
NRC 13012 arrived at Engleside on January 2, 1945, and was held 
there until January 6th, when it arrived at Philadelphia. The toma- 
toes in this car were inspected by Lewis D. Goldstein, President of 
respondent corporation, upon arrival, and were unloaded on or about 
January 16, 1945. Complainant did not receive any complaint as to 
the condition of the tomatoes in these two cars until January 30, 1945. 

7. Part payment in the amount of $1,176.98 has been made to com- 
plainant by respondent Lewis D. Goldstein Fruit & Produce Corp., 
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without prejudice to complainant’s rights in the matter, and the 
balance of the contract purchase price, or $3,379.52, remains unpaid. 

8. The formal complaint was filed on February 20, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The complaint named Lewis L. Goldstein, as an individual, and 
Lewis D. Goldstein Fruit & Produce Corporation, as respondents. 
The evidence shows that the contract here involved was between com- 
plainant and Lewis D. Goldstein Fruit & Produce Corporation, of 
which Lewis D. Goldstein is President. No basis was established for 
connecting Lewis D. Goldstein, individually, with the transaction and 
the complaint as to him should be dismissed. 

Liability for the purchase price of the tomatoes in car MDT 19675 
has been admitted by respondent corporation. The dispute therefore 
concerns only the tomatoes in car NRC 13012. 

Respondent corporation contends that the contract with regard to 
car NRC 13012 was “f. 0. b. shipping point,” instead of “f. o. b. shipping 
point, acceptance final at Nogales, Mexico,” as contended by com- 
plainant. While the evidence in this case indicates that the terms 
were “f. o. b. shipping point, acceptance final at Nogales, Mexico,” it 
would not improve the position of respondent corporation if we were 
to adopt its version of the contract in this respect. The buyer actually 
received and unloaded the shipment at destination, so no question as 
to right of rejection is involved. Furthermore, Joe Mason, as agent 
for respondent corporation, personally inspected the tomatoes at 
Nogales, Mexico, on the date of purchase, and on the basis of his in- 
spection purchased them for respondent corporation. It is admitted 
that Mason was authorized to act as agent for respondent corporation 
in the transaction, and Goldstein testified that he employed Mason 
relying on his integrity and buying ability and that he instructed 
Mason to inspect all produce purchased. Under these circumstances, 
there appears to be no material difference in the buyer’s rights, whether 
the contract was “f. 0. b. shipping point” or “f. 0. b. shipping point, 
acceptance final at Nogales, Mexico.” 

At the hearing the President of respondent corporation, Lewis D. 
Goldstein, testified that the tomatoes in car NRC 13012 arrived in a 
worthless condition due to the existence of a field disease, the exact 
nature and extent of which was not disclosed. There is no evidence of 
any official inspection of the tomatoes at Philadelphia, upon arrival 
or at any other time. Harry Wolf testified that from his personal 
examination of the field from which the tomatoes were shipped and 
from his business transactions with reference to tomatoes received by 
complainant from this field, he found no evidence of any field disease 
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of any kind. It is concluded that the evidence does not establish that 
there was any latent defect in the tomatoes contained in car NRC 
13012 on December 21, 1944, the date of purchase, or that such tomatoes 
were materially affected by any disease at the time of their arrival at 
Philadelphia. 

Respondent corporation asserts that since the tomatoes in car NRC 
13012 arrived in a diseased condition and were sold at a loss of $805.52, 
this respondent is entitled to deduct the amount of such loss from the 
admitted liability in connection with car MDT 19675. The conclusion 
that the evidence fails to establish the existence of any latent defect or 
disease in the tomatoes in car NRC 13012 is sufficient to dispose of this 

‘contention. But even if such latent defect or disease had been proved, 
there are two reasons why respondent corporation would be entitled to 
nominal damages only in connection with car NRC 13012. First, the 
record contains nothing but unsupported statements concerning the 
amount received for the tomatoes in that car. This does not constitute 
adequate proof that a loss was sustained. Syracuse Fruit Company, 
Inc. v. Richman & Samuels, Inc., PACA Docket No. 2477, S. 1540. 
Second, while car NRC 13012 arrived at Philadelphia or one of its 
suburbs about January 2 and was inspected by the President of 
respondent corporation on or about that date, the tomatoes were not 
unloaded until January 15 or 16. Goldstein testified that he did not 
known exactly when the tomatoes were sold. After an unexplained 
delay of two weeks or more in making disposition, the emount realized 
from sales cannot be considered a proper basis for establishing damages. 
The Castellini Company v. The I. Rothschild Produce Company, 
PACA Docket No. 3212, 8S. 2221; J. R. Paxton v. Rubenstein and 
Waaman Co., PACA Docket No. 3171, S. 2224. 

It is concluded that the failure of respondent corporation to pay 
the full purchase price of the tomatoes in cars MDT 19675 and NRC 
13012 was, and is, in violation of section 2 of the act. Reparation 
should be awarded complainant in the amount of the difference between 
the contract price, $4,556.50, and the amount paid, $1,176.98, or 
$3,579.52, with interest. Since the contract called for checks to be 
sent by airmail, interest should run from December 26, 1944, which 
appears to be the approximate date such checks would have been 
available to complainant if they had been sent promptly. The facts 
should be published. 

ORDER 


Within 30 days from the date of this decision, respondent Lewis 
D. Goldstein Fruit & Produce Corporation shall pay to complainant, 
as reparation, $3,879.52, with interest thereon at 5 percent per annum 


from December 26, 1944, until paid. 
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The complaint as to Lewis D. Goldstein, an individual, is dismissed. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 


its date. 


(A. D. 1396) 


WoRCESTER FRUIT Co., [Dxc. v. H. N. Sincer. PACA Doe. No. 4605. Decided Janu- 
ary 16, 1947. 
Breach of Warranty—Damages 


Where a seller of a carload of peaches warranted them as size 1%; inch minimum 
“and up,” but peaches larger than 2 inches in diameter had been removed 
from the loud, and the evidence showed a difference in market value of 
peaches size 1°4 inch and up, over peaches of size 1% to 2 inches in diameter, 

it is held: (1) the seller's warranty comprehended the inclusion of all natural 

orchard run of peaches larger than the stated minimum size; and (2) 

since the general market price of peaches declined between the date of pur- 

chase and the date delivery was made to buyer, complainant’s damages 
should be measured as such difference in values at a nearby origin market 


in Illinois, rathen than Worcester, Massachusetts, the destination.* 


Messrs. Seder & Neder, of Worcester, Massachusetts, for complainant. Wr. Alea- 
ander Golbus, of Chicago, Illinois, for respondent. Mr. Raumond L. Dill- 


man, Exaininer. 
TL): ( sion by Thomas a Flavin. Jud ic hal O fii Pe 
PRELIMINARY STATEMENT 

This proceeding, under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.), was commenced by an 
informal complaint made on August 23, 1945, by the Worcester Fruit 
Co., Inc., against respondent H. N. Singer. Complainant asks for an 
award of damages against respondent allegedly susiained by it on the 


purchase and resale in interstate commerce of a carload of peaches. 


Complainant alleges that respondent warranted the peaches as be- 


ing 1°4 inches minimum “and up” in size, whereas they were 134 to 
2 inches in diameter. 

Respondent alleges that the inspections made at origin and des- 
tination showed the size ranged from 1°4 inch to 2 inches in diameter 
ond “complied with the terms 134 inch minimum and up;” denies 
that he violated the act; denies that complainant was damaged in 
the amount claimed, or in any amount; and asks that the complaint 
be dismissed. 

*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Since the damages claimed are not in excess of $500, evidence has 
been submitted by the parties in the form of verified statements as 
authorized by section 6 (c) of the act. The record also includes a 
report of investigation that was made by T. C. Curry, In Charge, 
Regulatory Division, Fruit and Vegetable Branch. Such report was 
served on the parties by registered mail on June 28, 1946. 

Complainant’s opening statement consists of short assertions, the 
substance of which are included in the formal findings of fact, and 
are, therefore, omitted here. 

A discussion of respondent’s objections and motion to strike certain 
of complainant’s exhibits will be found in the conclusions. 
~ Evidence of claimed damages and complainant’s theory of recovery 
are also discussed in the conclusions, 


FINDINGS OF FACT 


1, Complainant is a corporation whose post office address is 20 
Bridge Street, Worcester, Massachusetts. 

2. Respondent is an individual whose post office address is 4408 W. 
Wilcox Street, Chicago 24, Illinois. During all the period covered 
in the complaint, respondent was licensed under the Perishable Agri- 


cultural Commodities Act, 1930, 

3. On August 13, 1945, the Zimel Fruit Co. of Rock Island, Illi- 
nois, sold a carload of Illinois Elberta peaches, loaded at Metropolis, 
Illinois, in car PFE 92518, as size 134 to 2 inches in diameter to 
respondent. The seller had removed from the orchard run of the 
peaches all that were larger than 2 inches in diameter. 

4, On August 14, 1945, respondent resold the carload of peaches to 
complainant for shipment in interstate commerce from Metropolis, 
Illinois, to Worcester, Massachusetts, at the agreed price of $3.75 per 
basket, f. 0. b. Metropolis, Illinois. Respondent described and sold 
the peaches to complainant as size 134 inch minimum and up, and on 
a rolling acceptance final basis. 

5. Carload PFE 92518 was shipped from Metropolis, Illinois, 
August 14 and arrived at Worcester, Massachusetts, on August 20, 
1945, 

6. Complainant paid to respondent the agreed price of $3.75 per 
bushel basket for the load of 396 baskets, making the total price $1,485. 
Complainant also paid freight charges of $316.37 and $25 to M. S. 
Toledo Co. as a brokerage fee for procuring the peaches, making the 
total cost of the carload to complainant $1,826.37. Complainant re- 
sold the peaches at Worcester on and between August 22 and August 
94, for net proceeds of $1,332.13. 

7. The reasonable market value of Illinois Elberta peaches, size 
134 inches and up in diameter at Anna, Illinois, a market point for 
peaches not far from Metropolis, Illinois, on August 14, 1945, ranged 
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from $3.64 to $3.82 per bushel basket in carload lots. The market 
price ranged from $2.75 to $3 per bushel basket, at the same time and 
ae ice, for Illinois Elberta peaches, size 184 to 2 inches in diameter. 
The informal complaint was made on August 23, 1945, and within 
nine vanduthe after accrual of the cause of action, and was followed by 
the filing and service on respondent of the formal complaint. 










CONCLUSIONS 





Respondent has filed a motion to strike all but two of the 17 exhibits 
which are attached to and made a part of the complainant’s opening 
statement of facts. Exhibits 1 to 4, inclusive, 6 to 11, inclusive, and 
13 to 17, inclusive, were objected to because they are “self-serving and 
secondary” evidence, and not the best evidence, and because no oppor- 
tunity was afforded for cross-examination of witnesses. 

The shortened procedure method of submitting evidence established 
by section 47.20 of the rules of practice (10 F. R. 2215), that is, in 
the form of verified statements of fact, applies where the damages 
claimed do not exceed $500, and also where the damages claimed ex- 
ceed that sum but the parties have waived an oral hearing. In the 
instant case the damages claimed do not exceed $500. Section 6 (c) 
of the act provides that proof in support of the complaint or answer 
in such cases “may be supplied in the form of depositions or verified 
statements of fact.” By section 47.20 (a) of the rules “written or 
documentary proof” may be submitted in support of the complaint, 
answer, or reply. Section 47.20 (c) of the rules provides for an open- 
ing statement of facts by complainant “in the form of an affidavit.” 
The term “statement” is defined in section 47.20 () to inelude (1) 
statements of fact, signed and sworn to by persons having knowledge 
thereof; and (2) any “documents filed as a part of the proof of the 
alleged facts (which documents shall be properly identified by verified 
statements in the statement filed or otherwise authenticated in such a 
manner that they would be admissible in evidence at an oral hearing 














under the regulations * * *)/ 

In cases under the shortened procedure cross-examination is neces- 
sarily eliminated. But such method of submitting proof relieves the 
parties, and the Government alike, from the time and expense incident 
to the holding of an oral hearing, and has been found to be fully 
adequate. Respondent’s objections are, in effect, objections to the 
policy of the statute. Respondent invoiced and confirmed a sale of 
peaches size 134 inches minimum and up. He asserts in his answer 
that such size specifications were complied with. His objections that 
complainant’s exhibits are secondary and not the best evidence appar- 
ently have no relevancy to the argument that the size specifications 
have been complied with. For these reasons, and because shortened 
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procedure does not provide for cross-examination, respondent’s objec- 
tions are overruled. For the same reasons the objection that the 
exhibits are self-serving is overruled, and the motion to strike the ex- 
hibits is denied. 

Respondent contends that the peaches he furnished conformed to 
their description as size 184 inches and up. But all peaches that were 
larger than 2 inches in diameter had been removed. To agree with 
respondent, it would be necessary to ignore, and to give no force and 
effect to the words “and up.” Those words are in common use by the 


trade in specifying the size of potatoes, apples, oranges, and pears, 


as well as peaches. The words means the same as “and larger.” They 
comprehend the inclusion of all natural field 


which are larger than the stated minimum. It is concluded, therefore, 


ficid run or orchard run sizes 


that the peaches in question did not conform to respondent’s statement 
of sizes and that complainant should recover its resulting losses, 
Complainant claims, as damages, the amount of the difference be- 
tween the fair market value of peaches at Worcester, of the size speci- 
fied, as of the time the breach became known to it, and the market 
value of the peaches delivered, calculated at $494.24. The case of 
Perkins v. Minfred, 195 N. Y. S. 75 (1922), affirmed on appeal, 235 
N. Y. 301, 139 N. E. 276 (1923), in cited as authority for such measure 
of damages. It was held in that case that the buyer’s measure of 
damages for shortage of weight should be determined as of the date the 
buyer discovered the shortage, which was the date of arrival at New 
Orleans, of the cargo of sugar from Cuba. The general rule of 
damages is to place the injured party in a position, as near as may be, 
to that he would have occupied if no breach had occurred. Wé//iston 
on Contracts, sec. 1338; Chicago, Milwaukee & St. Paul Ry. Co. v. 
McCaull-Dinsmore Co., 253 U.S. 97 (1920) ; Ford Motor Co. v. Kirk- 
myer Motor Co., 65 Fed. (2d) 1001 (1933). The carload of peaches 
was purchased while in transit. Complainant had no opportunity to 
inspect and discover that peaches larger than 2 inches minimum had 
been removed until the shipment had arrived at Worcester. Even 
though the price was f. 0. b. Metropolis, Hlinois, the breach of war- 
ranty permits recovery by complainant of such loss as directly and 
naturally resulted in the ordinary course of events from such breach. 
Uniform Sales Act, sec. 69 (6). Where the seller knows, as in the 
instant case, that the commodity is moving or is to move to another 
point, damages have been awarded on the basis of the market price 
at destination, even though the sale was at a price f. 0. b. shipping 
point. L. Cherrick Fruit & Produce Co. v. J. FE. Nelson, 1 A. D. 177. 
In two other cases, Capital Fruit Co. v. Grande Fruit Co., PACA 
Docket No. 1060, S. 766, and Ottawa Produce Co. v. Chazy Orchards, 
Inc., 2 A. D. 51, damages were measured as the difference between the 
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f. o. b. purchase price and market value at destination, less freight 
from shipping point to destination. 

Complainant contends that the damages shall be determined as the 
difference between the market price at Boston, plus the usual price dif- 
ferential of 50 to 75 cents per bushel, Worcester over Boston, of the size 
represented, and the size actually delivered. The resale at Worcester 
was made on August 22 to 24, inclusive. There is evidence that be- 

ween the time of purchase and the time the peaches were sold at 
Worcester there was a considerable decline in the market. The differ- 
ence between the f. 0. b. cost of the peaches and the resale proceeds 
niust have been increased by the decline in market prices. Since there 
is evidence (respondent’s exhibit 2 attached to his answer) that the 
market value of grade U. S. No. 1 Elberta peaches, size 134 inches 
and up, ranged from $3.64 to $3.76 per bushel basket at Anna, Illinois, 
on August 14, 1945, and that of size 134 to 2 inches ranged from $2.75 
to $3.00 per bushel, the difference in those market values seems to be 
a fairer and better basis for determining complainant’s loss than the 
method contended for by complainant. The difference between the 
average market price of peaches size 134 inches and up, and the average 




















market price of size 134 to 2 inches, is 821% cents per bushel. Applying 






that difference to a load of 396 baskets establishes complainant’s loss as 






$326.70. 

It is concluded that respondent’s breach of warranty was in viola- 
tion of section 2 of the act; that complainant should be awarded dam- 
ages against respondent in the amount of $326.70, with interest ; and 
that the facts should be published. 








ORDER 










Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, the amount of $326.70, with interest 






thereon at 5 percent per annum from August 24, 1945, until paid. 
The facts, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and as 
to service on the parties, this order shail become effective 20 days after 








its date. 







(A. D. 1397) 





PACA Doe, No, 4595.* Decided January 17, 1947. 





Dismissal Based on Stipulation of Parties 






Complaint and counterclaim dismissed, with prejudice, pursuant to stipulation 
of the parties to this proceeding. 







*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ev. 
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Mr. W. R. MacCallum, of Baltimore, Maryland, for complainant. Respondent 
pro se. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
ORDER OF DISMISSAL 


Complainant filed an informal complaint on September 25, 1945, 
and a formal complaint on March 12, 1946, under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 409a et seqg.), charging 
respondent with a failure to pay the contract purchase price for an 
interstate carload shipment of lettuce which was delivered to respond- 
_ent on September 7, 1945. Respondent answered denying all liability 
and by way of counterclaim alleged that a substantial loss had been 
incurred as the result of complainant’s failure to make prompt deliv- 
ery of lettuce which would meet contract requirements. 

The parties appeared at a hearing at * * * on November 4, 
1946, and entered into a stipulation before the examiner providing 
for dismissal of this proceeding. Accordingly, the complaint and 
counterclaim are dismissed with prejudice. Copies hereof shall be 
served on the parties. 


(A. 1: 1398) 


W. C. Reser Company v. WESCO Foops CoMPANY. PACA Doe. No. 4538. Decided 
January 23, 1947, 


Breach of Contract—Nominal Damages 


Where complainant purchased a carload of grapes in transit under contract f. o. b. 
acceptance final on Federal certificate and it was subsequently found that 
no Federal inspection had been secured at shipping point but such inspec- 
tion at destination disclosed a probability that the grapes met contract 
requirements at shipping point, held that respondent breached the contract 
by failure to produce a Federal certificate of inspection at shipping point 
but since complainant's negligence and delay in disposition of the grapes 
fails to support his claim for damages, nominal damages only should be 
awarded.* 


Mr. Fred Stua, of Cleveland, Ohio, for complainant. Mr. Alerander Golbus, of 
Chicago, Illinois, for respondent. Mr. Morris D. Spiegel, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a proceeding for the recovery of reparation under the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 


*Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.-—Ed. 
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ed. 499a et seg.). An informal complaint was received on March 19, 
1945. The formal complaint was filed on September 26, 1945 and, 
together with a copy of the report of investigation, was served on 
the respondent on November 10, 1945. A copy of the report of 
investigation was served on the complainant on the same date. 

The complainant alleges that on or about October 11, 1944, the 
parties entered into a written contract whereby the respondent agreed 
to sell to the complainant a carload of 1105 lugs of U.S. No. 1 “Sugar 
Sweet Brand” Tokay grapes at the agreed price of $3.05 per lug f. o. b. 
California shipping point acceptance final on Federal inspection cer- 
tificate and also provided that the complainant was to pay a precooling 
charge of $20. The complainant also alleges that the grapes covered 
by this contract were shipped in car MDT 4367 from loading point in 
the state of California on October 2, 1944 but the complainant had no 
opportunity to inspect the grapes until the shipment arrived at 
Toledo, Ohio, which was the destination specified in the contract, and 
on arrival there the complainant found that the shipment failed to 
meet contract requirements. Because of the moldy and nested condi- 
tion found at destination and the fact that the grapes were purchased 
ona f. o. b. basis, the complainant requested a certificate of Federal 
inspection at loading point but the respondent failed to produce such 
certificate. The complaint further alleges that the respondent’s failure 


to deliver grapes which met contract requirements was in violation of 
section 2 of the Perishable Agricultural Commodities Act, 1930, and 
resulted in a loss to the complainant of $1730.75 which is alleged to 
be the difference between the value of grapes which would meet con- 
tract requirements and the market value of the shipment delivered 


by the respondent. 

The respondent’s answer fails to deny the complainant’s allegation 
that the grapes were not inspected by a Federal inspector at shipping 
point but denies the charge that the complainant shipped a kind, 
quality, and grade of Tokay grapes which were inferior to contract 
specifications, and also denies the complainant’s statement that he was 
damaged and suffered a loss because the complainant failed to deliver 
a carload of grapes which met contract requirements. 

A formal hearing was held at Chicago, Illinois on July 24, 1946 
at which both parties were represented by counsel. 

The record discloses that the grapes involved in this proceeding 
were shipped from Lodi, California, on October 2, 1944 billed to 
Chicago, Illinois, and on October 11, 1944, while in transit, the ship- 
ment was sold and diverted to Toledo, Ohio, for delivery to complain- 
ant “F. O. B. acceptance final on Federal certificate.” The complain- 
ant inspected the shipment on its arrival at Toledo, Ohio, on Friday, 
October 13, 1944 and thereafter immediately advised respondent’s 
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representatives that the grapes were in poor condition and asked for 
an allowance. On the following day, the complainant secured a 
Federal inspection for condition which disclosed that the grapes were 
generally firm with most lugs showing less than one-half of one per 
cent to two per cent decay although some lugs contained from 5 to 
20%, averaging approximately 3% decay. 

On October 16, 1944, the Monday following the arrival of the car, 
the complainant began selling the grapes and sold 462 lugs through 
October 21, 1944 when unloading was completed and the unsold 
grapes were taken to complainant’s refrigerated warehouse. Com- 
plainant’s records disclose that the last of the grapes were sold on 
October 30, 1944 and that he received the sum of $2,682.25 for all sales 
made. The respondent failed to produce any evidence to show the 
grade or condition of the grapes at shipping point or that the shipment 
was inspected at that point. 


FINDINGS OF FACT 


1. Complainant is an individual, Walter C. Reber, doing business 
as W. C. Reber Company, whose post office address is 16 North Huron 
Street, Toledo, Ohio. 

2. Respondent, Wesco Foods Company, is a corporation whose post 
office address is 916 Produce Exchange Building, Chicago, Ulinois, 
and, during all of the times mentioned in the complaint filed herein, 
it was licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

3. On or about October 11, 1944, the respondent contracted to sell 
and the complainant to purchase one carload of 1105 lugs of U.S. No. 1 
“Sugar Sweet Brand” Tokay grapes at the agreed price of $3.05 per 
lug plus a precooling charge of $20 or for the sum of $3,390.25 for the 
carload f. 0. b. California shipping point acceptance final on Federal 
certificate of inspection. This agreement further provided that a car- 
load of grapes contained in car MDT 4367 which had been shipped 
from loading point in California on October 2, 1944 would be diverted 
to complainant in making delivery under this contract. 

4, Respondent diverted car MDT 4367 to Toledo Ohio where it 
arrived on October 13, 1944 and was immediately inspected by the com- 
plainant who promptly objected to the quality and condition of the 
grapes but took delivery and on October 20, 1944 he paid the trans- 
portation charges of $620.40 and paid the respondent the contract 
purchase price of $3,890.25. 


5. There appears to have been no official inspection of the shipment 
at any time prior to October 14, 1944 when the complainant secured 
Federal inspection for condition only after arrival of the car at Toledo, 
Ohio. The certificate covering this inspection, which was restricted 
to the two top layers, contains the following statements: 
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Temperature of product: At doorway top of load 43 degrees, bottom 38 
degrees F, 
Condition: Berries generally firm, generally firmly attached to capstems, 


stems turning greenish vellow: In most lugs less than 14 of 1% to 2% decay, 


in some lugs 2 or 3 decayed berries, in some lugs 5 to 20% decay, average 
approximately 3%. Decay is mostly Gray Mold Rot, some Rhizopus Rot, 
decay in various stages, ost decay occurring in B end of car, in lugs with 
heavy decay many stems moldy. 

6. The record fails to show that the car was re-iced during a period 
of eight days after arrival at Toledo, Ohio, during which time the 
temperature outside of the car there ranged from a minimum of 28 
toa maximum of 75° F. and less than one-half of the grapes were sold 
by the complainant during that period of time. 

7. Complainant claims to have been damaged in the sum of $1,730.75 
which is alleged to be the difference between the market value of the 
erapes delivered and the market value of grapes which would have 
met contract requirements. 

8. The informal complaint was filed on March 19, 1945, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


‘There is no dispute concerning the terms of the contract which pro- 
vided for the sale by respondent to complainant of a carload of U.S. 
No. 1 Tokay grapes at the agreed price of $3.05 per lug f. 0. b. Cali- 


fornia shipping point acceptance final on Federal certificate of in- 


spection. It appears to be definitely established that no Federal 
inspection was secured at shipping point although this fact apparently 
was unknown to both parties until sometime after complainant took 
delivery of the shipment at destination and had paid respondent the 
contract purchase price therefor. It is quite evident, however, that 
respondent had previously purchased the grapes with the understand- 
ing that they graded U. S. No. 1 and that a Federal certificate of 
inspection could be produced. Federal inspection of these grapes for 
condition only which was made at Toledo, Ohio, on the day following 
arrival of the shipment there and 12 days after shipment from Cali- 
fornia loading point discloses an average of 3% decay for the carload 
with not to exceed 2% decay in most lugs but in some lugs 5% to 
20% decay is shown on the inspection certificate to have been found. 

Respondent’s failure to produce a Federal certificate of inspection 
at shipping point, as specified in the confirmation of sale, must be 
considered as a breach of contract but there is no showing what, if 
any, damage was sustained by complainant as a result of that breach. 
While the absence of a shipping point inspection certificate makes 
it more difficult to determine conclusively whether the grapes were in 
fact up to the requirements for the U.S. No. 1 grade at shipping point, 
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it is nevertheless possible to arrive at a reasonably sound conclusion 
of the probable grade at point of origin by consideration of other 
evidence. In the instant case, the inspection at destination discloses 
that the grapes were then in such condition that they would not grade 
U.S. No. 1, but several witnesses with considerable experience in the 
produce business were of the opinion that these grapes could have 
been, and very probably were, in accord with contract requirements at 
the time of shipment. It must, therefore, be concluded that the evi- 
dence presented fails to show whether or not the grapes were in fact 
up to contract requirements at the time and place of shipment. 

_If, however, the complainant had shown conclusively that the grapes 
failed to meet contract requirements at shipping point, he would be in 
little, if any, better position here since it is impossible to ascertain 
from the record what portion of his loss could be attributed to such 
breach by the respondent. This becomes important because it is 
evident that complainant held the grapes in the car for more than a 
week and he has been unable to show that the car was properly iced 
during that time. Furthermore, it appears that he sold the grapes 
over a period of more than two weeks during which time they un- 
doubtedly deteriorated to some extent and the proceeds derived from 
such sales cannot, therefore, be considered as accurately reflecting the 
value of the grapes at the time they arrived at destination. This is 
particularly true since it appears that the market declined to some 
extent during that period. Under these conditions, there is no way 
to determine how much of the complainant’s loss may have been due 
to a breach of contract by respondent and how much may have been 
due to complainant’s negligence and delay in disposition. These con- 
clusions are supported by the opinions in the somewhat similar cases 
of Associated Fruit Distributors of California v. Mailloux Fruit and 
Produce Company, Inc., 5 A. D. 290, PACA Docket No. 4439, § 3267; 
J. R. Paxton v. Martin Ungerleide Company, Inc., and William Y. 
Buck, PACA Docket No. 3164, S 2564 and J. R. Paxton v. Rubenstein 
and Waxman Company, PACA Docket No. 3171, S 2224. 

Admittedly, the period of time required for resale will necessarily 
depend upon various factors prevailing in the particular market 
where the resale is made. In the light of the evidence presented in the 
instant case, however, it is believed that a period of more than two 
weeks in the case of grapes on a declining market was an unreasonably 
long period of time within which-to dispose of the commodity. 

For the reasons stated, it is concluded that no damages should be 
awarded for the asserted breach of failure to furnish grapes which 
would meet contract requirements but that nominal damages should 
be awarded in recognition of the breach in failing to furnish a ship- 
ping point certificate of Federal inspection and the facts should be 
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on, published. Although the record discloses that respondent has col- 

er lected $165.75 from the shipper in connection with the shipment of 

es grapes involved in this proceeding, this recovery was in connection 

le with a separate and distinct transaction involving the purchase of the 

ie grapes by the respondent and affords no basis for making any award 

re of reparation in the instant case. 

ut 

x ORDER 

a Within 30 days from the date of this order, respondent shall pay 
to the complainant the sum of $1.00, as nominal damages. 

° The facts and circumstances as set forth herein shall be published. 

” Copies hereof shall be served upon the parties by registered mail or 

’ in person, and, except as to the date of payment and as to service on 

h the parties, this order shall become effective 20 days after its date. 

S 

u 

(A. D. 1399) 

; 

: PACA Doc. No. 4627.* Decided January 23, 1947. 


Dismissal—Settlement Between Parties 







Complaint for reparation dismissed on request of parties after settlement. 





Messrs. Bernstein, Weiss & Tomson, of New York, New York, for complainant. 
Mr. Sid L. Hardin, of Edinburg, Texas, for respondent. Mr. John T. Pear- 
son, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 








ORDER OF DISMISSAL 






Complaint was filed in this proceeding on March 21, 1946, under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 
ed. 499 et seqg.), charging respondent with a failure to deliver two car- 
loads of tomatoes which would meet contract requirements. Since 
complainant paid the full contract purchase price for both shipments 
before securing possession of them, this proceeding was instituted for 
the recovery of the difference between the sum for which the tomatoes 
were sold by complainant and the amount that would have been re- 
ceived had the tomatoes met contract requirements. Respondent 
answered alleging that the tomatoes in controversy were grown on 
farms owned by it and were not shipped by respondent as a dealer. 
Furthermore, respondent contended that the tomatoes met f. 0. b. 
contract requirements of rolling acceptance final since both carloads 
graded U.S. No. 1 at time of shipment. 



















*As explained in Prefatory Note, the identities of the parties are not disclosed.— Ed. 
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Before arrangements could be made for a hearing, the parties ad- 
vised that the controversy had been settled and requested dismissal of 
this proceeding. Accordingly, the complaint filed herein is dismissed. 
Copies hereof shall be served on the parties. 


(A. D. 1400) 


ASSOCIATED FRuIT DIstripurors oF CALIFORNIA +. Lorp & Spencien ComMPANy. 
PACA Doe. No. 4524. Decided January 27, 1947. 


Failure to Pay Full Reduced Price—Agreed Price Reduction as Creating New 
: Contract—Unlawful Rejection 


Where respondent complained of the condition of the tomatoes sold and delivered 
by complainant but respondent, after inspection, agreed to accept them at 
a reduced price, held the agreement created a new contract and respond- 
ent’s rejection was without reasonable cause, and damages in the amount 
of the full reduced price should be awarded to complainant.* 


F. O. B. Sale Rolling Car—Lack of Suitable Shipping Condition—Lawful 
Rejection 


Where complainant sold to respondent on an f. 0. }. basis a rolling carload of 
tomatoes which respondent rejected upon delivery because of freezing injury, 
held that the injury resulted from complainant’s failure to provide heater 
protection in severe cold weather prior to the sale and the tomatoes were 
not in suitable shipping condition at that time, and, therefore, the rejection 
by respondent was with reasonable cause.* 


. P. Gerald Ryan, of Phipps, Durgin and Cook, of Boston, Massachusetts, for 
complainant. Lord & Spencer Company, of Boston Massachusetts, respond- 
ent pro se. Mr. Joseph T. Murphy, Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This proceeding arises under the Perishable Agricultural Com- 
modities Act, 1930 (7 U. S. C. 1940 ed. 499a et seg.) In the formal 
complaint filed March 28, 1945, complainant alleged a contract to sell 
two rolling carloads of Mexican tomatoes to respondent and the de- 
livery of the produce to respondent at Boston. An award of repara- 
tion was requested for the purchase prices. Respondent, in answer 
to the complaint, stated that it rejected the tomatoes at Boston because 
there was a definite showing of freezing injury which occurred prior 
to the contract of sale. 

Pursuant to an informal complaint received by the Production and 
Marketing Administration February 7, 1945, an investigation was 
made. A copy of the report of this investigation and a copy of the 


*Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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omplaint were served upon respondent on October 5, 1945. A copy 
of the report was served upon complainant on October 8, 1945. 

An oral hearing was held at Boston, Massachusetts, on March 26, 
1946, before Joseph T. Murphy, Examiner. The complainant was 
represented by P. Gerald Ryan, Esquire, of Phipps. Durgin & Cook, 
Boston, Massachusetts. The respondent appeared pro se through its 
Vice President, Rocco C. Galotti. 

The record includes the testimony of Edward A. Melia, a broker, on 
behalf of complainant; of Rocco C. Galotti, on behalf of respondent ; 
and the Report of Investigation. 

At the outset it seems desirable to portray the situation that existed 
at the time the parties began negotiations on January 22, 1945. Two 
carloads of tomatoes, ears SFRD 33296 and SF RD 34659. originating 
in Mexico, were inspected at Nogales, Arizona on January 7 and 8, 1945, 
respectively. The first graded approximately 85 percent U.S. No. 1, 
the second, approximately 88 percent U.S. No. 1. The day following 
inspection each car was diverted to complainant at Chicago. 

The diversion order for car SFRD 33296 specified standard venti- 
lation and “CP§ within heater territory” (Carriers Protective Serv- 
ice). “Carriers Protective Service” means, briefly, that on request the 
railroad will install and maintain heaters. However, this service is 
only obtainable in the area west of the line of the Indiana, Illinois, 
State borders. East of such line it is necessary that “S. P.S.” (Ship- 
pers Protective Service), a service comparable to “C. P. S.”, be speci- 
fied, The railroad states that a heater was installed at Dalhart, Texas, 
on January 10, 1945, but it was not lighted between that point and 
Chicago because of warm weather. 

Upon arrival of the car at Chicago, it was rediverted to General 
Distributors, brokers, at Syracuse, New York, to which point it 
traveled under standard ventilation, On January 15, 1945, while at 
Chicago, the temperatures were 29 degrees maximum and 22 degrees 
minimums on the 16th, 50 degrees and 16 degrees; on the 17th, as the 
car started eastward, 25 degrees maximum and 9 degrees minimum. 
The following table summarizes weather conditions at the time and 


places where the car was reported: 





Maximum | Minimum 
ate: January 1945 Temperature taken at Passing point reported tempera- | tempera- 
ture ture 





17 Three Rivers | Niles 25 | =f 
R Windsor 27 | 13 
Suspension bridge 22 | 3 

Suspension bridge 30 16 

ter Rochester 26 5 

Syracuse Belle Isle 25 7 

Syracuse DeWitt Yards 27 5 


syracuse DeWitt Yards 31 6 
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On January 22, 1945, the car was made available to General Dis- 
tributors and it was inspected by the only local firm which repacks 
tomatoes in Syracuse. This firm reported that there was no “frost 
damage” apparent, but General Distributors was afraid that the 
tomatoes were “chilled,” and by letter so notified complainant. The 
letter further stated that “tomatoes do not have to be frozen to break 
down as they ripen if they have been exposed to low temperatures, 
such as 36, in our opinion.” The railroad reported that a heater was 
installed at Syracuse on orders of General Distributors. 

The other car, SFRD 34659, was ordered to be diverted from 
Nogales, Arizona, to Montreal on January 8, 1945 “standard venl.” 
The car arrived at Chicago on January 15 and was ordered rediverted 
on January 17 to General Distributors at Rochester, New York. The 
temperature at Chicago, set forth previously, also prevailed as to this 
car. However, it did not leave Chicago until a day later and the 
temperatures to which it was subjected are as follows: 


Maximum | Minimum 


Date: January 1945 Temperature taken at— Passing point reported tempera- tempera- 
ture ture 





Three Rivers ; [ 5 
Detroit_... ae conn] WEMEEIER « cease Sade 
Buffalo_...-- | Suspension bridge-__----~---- 


Rochester Rochester 


Rochester - - - - nis Seealt | Rochester 


The railroad reported that two heaters were placed in this car at 
Rochester at the request of General Distributors on January 23. 

Keeping in mind the fact that both of these cars, not only at the 
moment of sale, but for a period of seven days prior thereto had 
been subjected to severe cold weather while being shipped under 
standard ventilation, we now turn to the transaction in question. 
Complainant wired to Edward A. Melia, a broker, of Boston, the 
contents, grade and price of these two cars. Melia offered the 
tomatoes to respondent and later on January 22, 1945, wired 
complainant: 

Confirm Lord and Spencer 34659 33296 prices quoted provided you protect 
against transit frost damage. 

Complainant replied with this telegram: 

Not interested any other specifications than grade quoted crossed seventh 
under CPS 33296 8th also CPS 34659 no freezing damage apparent Chicago 
ADLAG prices quoted. 

This reply was received by Melia after regular business hours and 
that evening on behalf of complainant, he called respondent’s Vice 
President, Galotti, on the telephone and read the message to him. 
Despite some thirty years in the produce business, Galotti maintains 
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that he did not know the meaning of the expression “C. P. 5.” although 


he is familiar with “heater service” and asked Melia what the expres- 
sion meant. Melia replied to the effect that the shipments were 
traveling under protective heater service and that at certain tempera- 
tures the heaters would be ignited or extinguished in accordance with 
the instructions to the carriers. While Melia knew that “C. P. S.” 
applied only up to Chicago, he had no recollection of pointing that 
out, and he, himself, presumed that the shipments were similarly 
protected east of Chicago. In view of the explanation of Melia that 
the cars were being protected from transit frost damage by heater 
service, Galotti states he agreed to the purchase on the terms quoted. 
This was confirmed by telegram of Melia on the following day, and 
a broker’s standard memorandum of sale was executed setting forth 
an f.o. b. sale and that cars were shipped “C. P. S.” 

After receipt of Melia’s telegram on January 23, 1945, complainant 
ordered both cars diverted to respondent at Boston. Due to severe 
weather conditions considerable delay was experienced and intense 
cold encountered. As will be seen later, it would serve no purpose 
to outline the temperatures and delay encountered after January 22, 
1945, and prior to arrival at Boston. 

The first car to reach Boston was SFRD 34659 which arrived on 
February 1, 1945, and the respondent was notified. On the same 
day Melia wired complainant that the car had arrived, that respond- 
ent had inspected it and that it showed green mold decay on the two 
top layers. The weather was too cold for a complete inspection. 
It was asked what complainant could do to help in view of the loss 
that would be sustained. Several telegrams ensued and respondent 
agreed to accept the tomatoes at a reduction in price of 50 cents a 
lug. The original contract on this car was for 780 lugs at the agreed 
price of $2.25 per lug, plus crossing charge and duty, or a total sales 
price of $2,205.41. The amount was reduced by the 50 cents per lug 
allowance referred to, $390, or to $1,815.41 f. 0. b. shipping point. 

On February 3, 1945, car 35296 arrived at Boston and Melia wired 
complainants, setting forth, in addition to green mold damage, that 
the car had frost damage, and transmitted respondent’s suggestion 
that it be handled for complainant. This was objected to and after 
some negotiation, on February 5, 1945, respondent again refused to 
accept the car. This car was inspected by the Railroad Perishable 
Inspection Agency on February 6, 1945, and their report states that 
three or four layers of tomatoes in the bottom lugs were frozen. 

After the rejection of this car, complainant brought the matter to 
the attention of the Administration and, as a result of an exchange of 
telegrams, was informed that respondent was not honoring the draft 
on car 34659, although complainant had not been informed to that 
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effect by respondent. On February 12, 1945, complainant was in 
formed by Melia that respondent had consistently refused to issue 
instructions to the railroad concerning either car and was rejecting 
34659 because after acceptance thereof at a reduction in price it had 
received an arrival notice, mailed on February 2, 1945, disclosing that 
heaters had not been installed until January 23, 1945. In the mean 
time, on February 8, 1945, the cars were refused to the railroad and 
ordered sold. However, on February 13 they were ordered dumped 
by the Boston health authorities, resulting in a total loss. Thereupon 
complainant instituted this reparation proceeding requesting damages 
arising from the sale of both cars. 

‘Complainant’s position is that this was a sale f. 0. b., that he had 


refused to guarantee against transit frost damage, and that, as pro 
vided in the definition of f. 0. b., all risk of damage and delay in 
transit is assumed by the buyer. As regards car 34569, complainant 
contends that respondent entered into a new contract for a reduced 
price of 50 cents per lug after inspection or the opportunity to inspect 


and without any warranties by complainant. Respondent, on the 
other hand, contends it purchased the tomatoes only because the com 
plainant’s telegram stated that the cars were under “C, P. 5S.” and 
such expression, it was led to believe, meant that the cars were being 
protected against transit freeze damage. 


FINDINGS OF FACT 


1. The complainant is an individual, Raymond M. Crane, doing 
business as Associated Fruit Distributors of California, whose post 
office address is 1231 E. 7th Street, Los Angeles, California. 

2. The respondent is Lord & Spencer Company, a corporation, 
whose post oflice address is 31 Fargo Street, Boston, Massachusetts, 
and during all the times involved herein was licensed under the 
Perishable Agricultural Commodities Act. 

3. On January 22, 1945, in the course of interstate commerce, com- 
plainant, acting by and through its duly authorized agent, Edward A. 
Melia, offered to sell to respondent two carloads of Mexican tomatoes 
contained in cars SFRD 34659 and SFRD 33296, 88 percent and 85 
percent U.S. No. 1 quality at Mexican Border, respectively, f. 0. b. 
Nogales, Mexico, moving under “C. P. S.”. Melia explained to re- 
spondent that the expression “C, P. S.” meant the cars were traveling 
under a heating service which would protect the tomatoes against 
injury from cold weather. Respondent, acting by and through its 
duly authorized agent, Roeco C. Galotti, agreed to purchase the two 
-arloads of tomatoes, relying on Melia’s explanation as to the meaning 


of CC. P. 8.” 
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t. Under the terms of the contract, car SFRD 34659 was to contain 
| lugs of 6x6 size and 689 lugs of 6x7 size tomatoes, and the price was 


“2.25 per lug, plus a crossing charge of 5 cents per lug and duty of 


» 


“411.41, or a total price of $2,205.41. Car SF RD 33296 was to contain 


705 lugs 6x7 size at $2.25 per lug and 75 lugs 7x7 size : 


otal price, including the crossing charge ot 5 cents per lus: 


luty, of $2,176.66. 

5. The two carloads of tomatoes were shipped from Nogales, 
\rizona, on or about January 8, 1945, and were diverted by com- 
plainant from Chicago to points in Upper New York on January 17 

18, 1945. Between the times of diversion and January 22, the 
hipmients moved in sub-freezing weather under standard ventilation 
ind without any protective heater service, 

6. Complainant did not order heater service for the shipments at 
the time of departure from Chicago. At the request of General Dis- 
tributors, acting as agents for complainant, the railroad installed one 
heater in car 33296 at Syracuse, New York, on January 24. In the 
same manner, two heaters were installed in car 34659 at Rochester. 
New York, on January 23. 

7. At the time of the sale of the two carloads of tomatoes to respond- 
ent, they had become affected by the freezing temperatures as a result 
of complainant’s failure to protect them. 

8. Car 341659 arrived at Boston on February 1, 1945, with the con 
tents in a deteriorated condition and respondent after an inspection 
rejected the tomatoes. Thereafter the parties entered into a new 
rontract whereby there was a 50 cent per lug reduction in price, or a 
total price for the carload of $1,815.41, f. o. b. Nogales. 

9 On February 8, 1945, respondent rejected car 34659 and refused 
to pay the new purchase price of $1,815.41. 

10. Car 33269 arrived at Boston on February 3, 1945, and the 
tomatoes were severely affected due to freezing injury. The shipment 
was rejected by respondent after inspection. 

11. Both carloads of tomatoes were condemned by the Health 
Authorities of Boston on February 13, 1945, and were ordered to be 
dumped, 

12. The informal complaint was filed on February 7, 1945, which 
was within nine months after the cause of action had aecrued. 


CONCLUSIONS 


There is no question but that common trade names are to be given 
their accepted meaning, unless the parties intend a different meaning. 
Pettingell Andrews Co. v. Schrafft, 214 Mass. 469, 102 N. E. 308 
(1915). Here Melia, the broker, in conveying the terms of com- 
plainant’s offer to respondent was acting on complainant’s behalf. In 
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the course of such conversation the term “C. P. S.” was used. If 
nothing more was said there would be no question but that it would 
be interpreted according to its commonly accepted meaning. But the 
parties did not so use it. The term was defined, and an entirely 
different meaning placed upon it. 

The situation is not changed by the execution of the broker’s stand- 
ard memorandum of sale. Such is merely a memorandum by the 
broker of the terms of a previously consummated agreement. It is 
part of the evidence to be considered in determining the terms and 
conditions of the previously concluded agreement. The evidence is 
uncontradicted that the interpretation placed upon “C. P. S.” was not 
its ordinary meaning and respondent is not precluded from showing 
this. That the agent misdefined the expression used makes it no less 
binding on his principal. 

The complainant lays great stress upon the fact that the sale was 
“F. O. B.”, concluding therefrom that the buyer assumed all the risk 
in transit. This interpretation is somewhat misleading. The Regula- 
tions (7 C. F. R., Cum. Supp. 46.24) define f. 0. b. to mean that the 
produce quoted or sold is to be placed free on board the car at shipping 
point, in suitable shipping condition, and that the buyer assumes all 
risk of damage and delay in transit not caused by the shipper, irre- 
spective of how the shipment is billed. “Suitable shipping condition” 
in connection with direct shipments means that the produce, at time of 
billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery 
without abnormal deterioration at the destination specified in the 
contract of sale. But, in connection with rolling cars, the produce 
must be in “Suitable Shipping Condition” at the time of sale. 

Under the foregoing regulations and in view of the broker’s inter- 
pretation of “C. P. S.,” complainant was obligated to see that the 
carloads of tomatoes were, at least, in suitable shipping condition at 
the time of sale to respondent. General Potato &: Onion Distributors, 
Ltd. v. Gilinsky Marketing Co., PACA Docket No. 2450,8. 1799. Here 
complainant forwarded the tomatoes from Chicago to points in New 
York during one of the coldest months in that section under standard 
ventilation and without taking preventive measures against freezing 
temperatures. Only after the sale to respondent was heating service 
ordered. The evidence, therefore, establishes that the injury to the 
tomatoes must have been sustained during the period from January 17 
or 18 to January 22, 1945. 

The tomatoes in car 33296, which arrived at Boston on February 3, 
1945, were inspected by respondent and rejected because of freezing 
injury. These tomatoes were not in suitable shipping condition at 
the time of sale and the rejection by respondent was not without 
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reasonable cause. The complaint as to this shipment should be 
dismissed. 

Upon the arrival of car 34659 at Boston, respondent examined part 
of the contents and, complaining of the condition of the tomatoes, 
rejected the shipment. The agreement which was entered thereafter 
by the parties for a reduced price was binding upon the respondent. 
As far as the evidence shows the deteriorated condition of the tomatoes 
upon arrival was uniform throughout the car. Respondent, having 
nereed to the reduction as a result of its inspection, had no grounds for 
complaint merely because it learned later that heaters had not been 
provided in transit. The subsequent rejection by respondent was with- 
out reasonable cause and violated section 2 of the act. Western Fruit 
Growers, Ine. v. Beilman Produce Company, 4 A. D. 334. Com- 
plainant has limited its claim for damages to the reduced purchase 
price. Reparation should be awarded complainant in the amount of 
$1,815.41. The facts should be published. 


ORDER 


Within 30 days from the date of this decision, the respondent, Lord 
& Spencer Company, shall pay the complainant, as reparation, 
$1,815.41, with interest thereon at 5 percent per annum from February 
2, 1945, until paid, 

The facts sustaining, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person and, except as to the date of payment of reparation and as 


to service on the parties, this order shall become effective 20 days after 
this date. 


(A. D. 1401) 
PACA Doc. No. 4594.* Decided January 27, 1947. 


Dismissal—Failure to Establish Alleged Grade of Commodity—Broker’s Stand- 
ard Memorandum as Evidence of Sale 


Where a broker claimed an oral sale of a rolling carload of grade U. S. No. 1 
peaches was made to respondent and was followed by mailing a broker’s 
standard memorandum to respondent, receipt of which respondent did not 
deny but claimed it neither purchased nor rejected the shipment, held: (1) 
a Sale as described in the broker’s memorandum of sale was made; (2) the 
broker had authority to issue such memorandum for the purpose of making 
the sale enforceable; and (3) since complainant. failed to establish that 
the peaches graded U. 8. No. 1, the complaint is dismissed.** 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**Reference to each point involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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fr. L. Kenneth Say, of Fresno, California, for complainant. Mr. Irvin C. Levin, of 
Omaha, Nebraska, for respondent. Mr. Raymond L. Diilinan, Examiner. 







Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The complaint in this proceeding, under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.) was filed on 
April 26, 1946. * * * complainant, alleges that on August 14, 
1945, he sold a carload of grade U. S. No. 1 peaches to respondent, 

: at a price f. o. b. California shipping point; that complainant 
tendered to eae at * * * peaches of the kind, grade and 
quality specified but respondent, in violation of section 2 of the act, 
refused to accept the shipment; that on resale of the peaches the net 
proceeds realized were less than the contract price and complainant was 
damaged by respondent’s unlawful rejection in the amount of theedif- 
ference between the sale price and the net proceeds realized on resale. 
Damages are claimed in the amount of such difference. 

Respondent answered denying either a purchase or a rejection of 
the peaches, and alleged that an inspection thereof was made at Omaha 
only for the purpose of determining whether respondent would submit 
an offer for the load. 

Both parties have waived an oral hearing, and have also waived the 
right to submit evidence in the form of verified statements of fact. In 
lieu thereof complainant has requested that his verified complaint and 
the exhibits thereto attached be considered as evidence. The record 


























includes a report of investigation that was made by the Regulatory 
Division, Fruit and Vegetable Branch, a copy of which was served on 
respondent by registered mail on June 10, and on complainant on 
June 12, 1946. 

The report of investigation shows (Exhibit 11) that on November 
30, 1945, respondent wrote T. C. Curry, of the Regulatory Division 
Fruit and Vegetable Branch, in part as follows: “As we previously 
notified you, we made no purchase and we at no time rejected any car. 
We were offered a purchase on trackage. We made an inspection, 
saw that the item was not what we wished and that was the end.” 









On the other hand * * *,of * * * states in a letter (Rep. 
of Inv. Ex. 21) that “* * * * bought this car while it was roll- 
ing. * * * We were able to secure a fast passing report from 
the * * * andcalled * * * back on the telephone at 10:50 


a.m. (August 14, 1945) giving him the information as to the where- 
abouts of the car, and he again told us that it was O. K.” * * 
also states that a copy of the Broker’s Memorandum of Sale was 


mailed to respondent on August 14. The memorandum describes the 
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carload as consisting of 1470 standard boxes of California Elberta 
peaches, sold to respondent at $1.35 per box f. 0. b. * * * con- 
iained in car NRC 10125. According to railroad information (Rep. 
of Inv. Ex. 18) the car arrived at * * * on August 17 at 11:25 
a.m. and was placed for inspection at 3:00 p.m. that day. 








FINDINGS OF FACT 






1, * * * complainant, is an individual whose post office address 







respondent, is a partnership consisting of the following 
* © *© gnd * * * and * * *. Derg all ot 


members: 
the period covered in the complaint respondent was, and now is, 






licensed under the act. 

5. On August 14, 1945, complainant, acting through * * %*, 
<old to respondent 1470 standard boxes of grade U.S. No. 1, defuzzed, 
Grizzly Bear brand, California Elberta peaches, of specified sizes, at 
the agreed price of $1.35 per box, f.o.b. * * *. At the time of sale 







the peaches were moving in transit in car NRC 10125, having been 






shipped fron * * * on August 7, 1945. 

4. The car arrived at * * *, on August 17 and was placed for 
inspection at 3:00 0’clock p.m. of that day. On August 20 respondent 
notified the * * * that it was not accepting the shipment. 

5. There is no proof in the record that the peaches were of the kind, 







grade, sizes and quality specified in the contract of sale. 
6. The complaint was filed on April 26, 1946, and within nine months 
after the cause of action accrued. 







CONCLUSIONS 






The questions presented include a determination of whether the 


evidence establishes a sale, and also whether it shows such performance 





by complainant as warrants an award tn his favor. 







The evidence is clear that in the beginning * * * was com- 
plainant’s agent only. The broker’s representative, * * *, is 






positive that on August 14, at 10:30 a. m., complainant quoted a price 
for the peaches by telephone and that ten minutes later, in a telephone 








converation with * * he sold the rolling carload to respondent. 
According to * * * he gave * * * the location of the car 
over the telephone at 10:50 a.m.and * * * “again told us that it 
was O.K.” On the same day the broker issued and mailed to re- 






spondent its broker’s standard memorandum of sale. >! es 


competent witness to establish these facts. On the face of the memo- 






randum appears these printed words: “Unless the seller or the buyer 
makes immediate objection upon receipt of his copy of this Standard 
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Memorandum of Sale, showing that contract was made contrary. to 
authority given the Broker, he shall be conclusively presumed to agree 
that the terms of sale as set forth herein are fully and correctly stated.” 
While respondent denied purchase of the peaches, there is no denial 
that * * * and * * * conversed together by telephone. Neither 
is there a denial by respondent of the receipt of the broker’s memo- 
randum of sale. 

It is concluded from the evidence that a sale of the peaches was 
made as described in the memorandum of sale. <A like conclusion 
respecting this printed provision, and the effect of a failure to object 
to the terms of sale set forth in a broker’s memorandum of sale, was 
reached in Mankato Fruit Co. v. E. E. Fadler Co. et al., 3 A. D. 1091 
and Pacific Fruit Exchange v. John Micell, 3 A. D. 3085. 

The matter of the enforcement of the contract depends upon the 
broker’s authority to issue the memorandum. When an oral agree- 
ment has been made the broker has implied authority to sign a memo- 
randum of the transaction so as to make the agreement enforceable. 
H. D. Sojourner & Company v. J. Weiner, PACA Docket No. 2461, 
S. 1889. Also see Austin, Nichols & Co. v. Lingo, 136 Md. 183, 110 
Atl, 509 (1920) ; Vahlsing v. Rothstein et al., 107 Pa. Super. 281, 163 
Atl. 350 (1932). It is concluded that the broker’s memorandum of 
sale is such a note or memorandum of the oral contract of sale as to 
make the agreement enforceable. 

The further question involved concerns complainant’s compliance 
with its warranty that the peaches were grade U. S. No. 1, defuzzed 
Grizzley Bear brand, and were of the sizes, and consisted of the num- 
ber of boxes of the different sizes specified in the broker’s memoran- 
dum of sale. Since respondent in its answer denies “every allegation” 
in the complaint, complainant is required to show that the peaches 
tendered complied with his warranty. See /ruit Sales, Incorporated 
v. City Produce Company, PACA Docket No. 1582, 5 967; California 
Produce Distributors, Incorporated v. 8S. Landow Fruit and Produce 
Company, PACA Docket No. 1674, S. 1162; Z. B. Ressequie v. Smith 
& Clarke Company, PACA Docket No. 1851, S. 1178; Western Fruit 
Growers, Inc., v. J. F. Sanson & Sons, PACA Docket No. 2785 S. 
1966; and Musauts-Gillarde-Williams, Inc., v. Sam Goldstein and 
Company, Inc., PACA Docket No. 2027, S. 1420. There is no proof 
that the peaches conformed to warranty. It is concluded, therefore, 
that the complaint must be dismissed. 


ORDER 


The complaint is dismissed. Copies hereof shall be served on the 
parties by registered mail, or in person. 





6 A. D. AUGUST STOERK & CO., INC. VU. THOMAS J. MALONEY 51 


(A. D. 1402) 


AuGust STroerK & Co., INc. v. THoMAs J. MAtoney. PACA Doc. 4610. Decided 


January 27, 1947. 


Failure to Pay Balance of Shrinkage Loss—Agreement to “Protect” Buyer 
Against Shrinkage Loss Under Section 2 (4) of Act—Meaning of Term 


Shrinkage 


Where potatoes were purchased as grade U. S. No. 1, at-a price f. o. b. shipping 
point, and conformed to grade when shipped but on arrival at destination 
were affected by Slimy Soft Rot averaging approximately 20 percent, and 
shipper agreed with buyer to “protect within reason shrinkage and labor,” 
and Health Department of destination city condemned major part of load as 
unfit for human consumption, in buyer’s action to recover unpaid balance 
of loss from seller, it is held: (1) the seller's obligation to protect buyer 
came within Section 2 (4) of the act reading: ‘or to fail, without reasonable 
cause, to perform any specification or duty, express or implied, arising out 
of any undertaking in connection with any such transaction,” and (2) by 
use of word “shrinkage” the parties meant the loss of potatoes that were 
so affected by decay as to require reconditioning, which loss became com- 
plete as to bags of the potatoes that were condemned and dumped.* 


Evidence—Failure to Establish Oral Settlement Agreement 


Where seller of potatoes agreed to protect buyer against shrinkage loss result- 
ing from decay, and claimed payment made by his check was in “full 
settlement” but check with claimed endorsement “I. F. 8.” was not in 
evidence, nor was claimed oral settlement confirmed by wire, held that 
claimed settlement in full was not convincingly established.* 


August Stoerk & Co., Inc., of Jacksonville, Florida, complainant, pro se. Mr, 
Joseph EH. Wenzel, of Freehold, New Jersey, for respondent. Mr. Frederick 
W. Woodley, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


The formal complaint in this proceeding, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed 499a et seq.) 
was filed May 31, 1946. August Stoerk & Co., Inc., the complainant, 
in substance alleges that he purchased a carload of potatoes from 
respondent warranted as grade U. S. No. 1; that the agreed price 
per sack was f. 0. b. New Jersey loading point; that shipment was 
made to complamant at Jacksonville, Florida; that on arrival at 
destination inspection disclosed that the potatoes were affected by 
decay, ranging from 5 to 35 per cent; that to induce acceptance of the 
shipment by complainant, respondent agreed to “protect” complain- 

*Reference to each point involved in this ease will be found in Index-Digest in this issue 
of Agriculture Decisions._—Ed. 





52 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A.D. 


ant against loss due to shrinkage, plus the, cost of labor in sorting 
and reconditioning the potatoes; and that respondent has failed to 


reimburse complainant for the entire loss sustained. Damages are 
claimed in the amount of the unpaid balance. 

The respondent, Thomas J. Maloney, in his answer to the com- 
plaint, admits the sale; alleges that the potatoes graded U. S. No. 


1 at shipping point; and denies the other allegations of complaint 
except that respondent “agreed to protect” complainant “within rea 
son” against loss due to “shrinkage and labor.” 

The damages claimed are not in excess of $500 and the parties have 
submitted evidence in the form of verified statements of fact in ac- 
cordance with section 6 (c) of the act. The record also includes a 
report of investigation made by the Regulatory Division, Fruit and 
Vegetable Branch. A copy of such report was served by registered 
mail on complainant on August 8, 1946. A copy was served in like 
manner upon respondent, together with a copy of the complaint, on 
August 9, 1946, 

Complainant has established that its total loss on the shipm 
$763.55 and the respondent has paid only $500. 

Respondent states: “When the car recched destination, respondent 
was informed by the broker of the condition of the contents where- 
upon respondent agreed, by telephone conversation, to protect, within 
reason, shrinkage and labor, not to exceed “$1.00 per bag;” that “al- 
lowances” to complainant on prior shipments ranged from 50 cents 
to 75 cents per beg; that the check for $300 was forwarded to com- 
plainant “after a telephone conversation in which it was understood 
and agreed ... that the same was in full settlement and the check 
was marked ‘I. F. S.’ meaning ‘in full settlement.’ ” 


FINDINGS OF FACT 


1. Complainant is a corporation whose address is 422 West Bay 
Street, Jacksonville, Florida. 

2. Respondent is an individual whose address is 300 East Main 
Street, Freehold, New Jersey. During all of the period covered in 
the complaint, respondent was, and still is, licensed under the act. 

3. On August 1, 1945, complainant, acting through Joe Tobi, a 
broker of Jacksonville, Florida, purchased a carload of U. S. No. 1 
potatoes, consisting of 300 sacks, from respondent at an agreed. price 
f.o.b. Freehold, New Jersey. The potatoes then graded U. S. No. 1 
and were shipped to complainant at Jacksonville, Florida, in car 
FGEX 25999 on August 2, 1945. 

4. The car arrived at Jacksonville, Florida, on August 7, 1945. 
At that time the potatoes were affected by decay consisting of Slimy 
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Soft Rot ranging from 5 to 35 percent, averaging approximately 20 
Powe 

. The broker wired respondent on August 7 concerning the extent 
of eed saying: “Will handle if protect shr ot age and labor. Ad- 
vise quick.” On the following day respondent w ired the broke 
“We will protect within reason shrinkage and labor.” 

On or about August 13, 1945, the Jacksonville Health Depart- 


ment inspected and condemned 210 bags of the potatoes as being unfit 


for human consumption and caused them to be dumped. 

The potatoes cost complainant $2.95 per bag, plus freight, tax, 
we brokerage, aggregating 6814 cents per bag, making the total loss 
to complainant $763.85. Thereafter respondent paid complainant 
3300 and no more. 

8. Informal complaint against respondent, based on the foregoing 
facts, was made by complainant on October 9, 1945, and within 9 
months after the cause of action accrued, and was followed by the 
filing of the formal complaint on May 31, 1946, 


CONCLUSIONS 


Respondent does not directly question complainant’s claim that 210 
of the 800-bag shipment of potatoes were condemned by the Jackson 
ville Department of Health, nor the amount of complainant’s loss. 
It also seems to be conceded, or at least is not directly questioned, that 
complunant’s loss comes within respondent’s promise to “protect” 
complainant “within reason” against shrinkage loss and cost of labor 
necessary to sort and recondition the potatoes. By use of the word 
“shrinkage” the parties obviously meant the loss of potatoes that were 
0 affected by decay as to require their removal from the bags. The 
shrinkage loss became total as to the 210 bags of potatoes that were 
condemned and dumped. It also seems clear that respondent’s obliga- 
(ion to protect complainant from shrinkage loss, comes within section 
2 (4) of the act reading as follows: “or to fail, without reasonable 
cause, to perform any specification or duty, express or implied, arising 
out of any undertaking in connection with any such transaction.’ 

The controlling question is one of fact. Did complainant agree in 
a telephone conversation with respondent that the payment of $300 
was in full settlement for the loss by shrinkage? Respondent states 
that the check was marked “I. IF. S.”, meaning “in full settlement.” 
Such defense is not pleaded in respondent’s answer. A defense that is 
claimed for the first time in the answering statement of facts should, 
if considered for any purpose, be convincingly established. Moreover, 
an oral modification of, or limitation placed upon, a prior written con- 
tract should also be convincingly established before it is given effect. 





54 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 6A4.D, 


The check is not in evidence and there is no wired confirmation of the 
claimed telephone conversation agreeing to accept $300 in full pay- 
ment. It is concluded, therefore, that respondent’s proof is insuflicient 
to be accepted as the basis for such a finding of fact. It is also con- 
cluded that the loss which resulted from the condemnation of the 
potatoes for use as food is a loss “within reason;” that respondent’s 
refusal to pay complainant for such loss in full, violates section 2 (4) 
of the act ; and that complainant should be awarded reparation accord- 
ingly. The facts should be published. 


ORDER 


“Within 30 days from the date of this decision, respondent shall 


pay to complainant, as reparation, $463.35, with interest thereon at 


5 percent per annum from August 15, 1945, until paid. 

The facts, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of the payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 1403) 


W. E. Rocue Fruir Company v. JAMES J. ANGELLO. PACA Doc. No. 4650. Decided 
January 28, 1947. 


Failure to Pay Loss on Resale—Rejection Without Reasonable Cause—Time 
of Payment—Bill of Lading 


Where complainant contracted to sell carloads of pears to respondent and 
shipped them under a bill of lading whereunder the railroad was to notify 
respondent with regard to the arrival of the shipment, but prior to arrival 
respondent wired that he would not accept the shipments unless they were 
released to him, held that the rejection was without reasonable cause sinee 
payment is simultaneous with delivery unless otherwise agreed and repara- 
tion is awarded complainant for the loss sustained on resale of the com- 
modity.* 


W. HE. Roche Fruit Co., of Yakima, Washington, complainant pro se. Mr. Fred- 
erick W. Woodley, Examiner. 


Decision by Thomas J, Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seg.). In the com- 
plaint it is alleged that complainant contracted to sell to respondent 


*Reference to each point involved in this case will be found in Index-Digest in this issue 


of Agriculture Decisions.—Ed. 
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two carloads of pears but that respondent refused to accept delivery. 
Complainant diverted the carloads of pears elsewhere for resale. An 
award of reparation is requested for the difference between the con- 







tract price and the amount realized on resale, 

The formal complaint received October 18, 1946, was served upon 
respondent on November 12, 1946, together with a copy of the report 
of an investigation made by the Production and Marketing Adminis- 
tration. A copy of the report of investigation was served upon com- 










plainant on the same day. 

Respondent was notified that he would have 20 days from the receipt 
of such notice within which to file an answer to the complaint. An 
answer Was not received. In accordance with the rules of practice, 
section 47.8 (c), failure to file an answer within the period prescribed 
constituted a waiver of hearing and an admission of the facts alleged 








in the complaint. 





FINDINGS OF FACT 





1. Complainant, W. E. Roche Fruit Company, is a partnership 
composed of Mrs. Winifred O. Roche and Patrick J. Roche, whose 
address is Yakima, Washington. 

2. Respondent, James J. Angello, is an individual doing business in 
his own name whose address is Hammonton, New Jersey. At the time 
of the transaction involved in this proceeding, respondent was 








licensed under the act. 

3. On August 24, 1946, complainant, by a series of wires, sold to 
respondent two carloads of Combination Extra and Fancy Bartlett 
pears at the agreed price of $3.25 per box, f. o. b., the total price 
amounting to $4,680. 

4. Respondent requested that shipments be made to the Pennsyl- 
vania Railroad Produce Terminal at Philadelphia, Pennsylvania. 
No agreement was entered into by the parties concerning the terms of 








payment or the method of billing. 

5. Car IC 54611, containing 720 boxes of pears, was shipped from 
Yakima on August 24, 1946. The second carload, PFE 60104, con- 
taining a like number of boxes, was shipped on August 25, Both car- 
loads were billed “W. E. Roche Fruit Co. Advise James J. Angello, 
Penn. Produce Terminal.” 

6. On August 31, complainant received a wire from respondent 
stating that the carloads of pears would not be accepted unless they 
were released upon arrival without the necessity of first paying the 
drafts for the purchase prices. Complainant refused to accede to this 










new condition. 

7. Complainant resold the two carloads of pears to S. Albertson 
Company at Boston, Massachusetts, for $3 per box f. 0. b. shipping 
point or a total amount of $4,320. Expenses incurred were $70 for 
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brokerage on resale, $49.55 for wires and telephone changes on resale, 
and $4 for inspection at Chicago. 

8. The informal complaint was received September 1, 1946, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


It appears from the formal complaint and the report of investigation 
that there was no agreement between the parties as to when the pur- 
chase prices were to be paid by respondent. Complainant stated in 
the informal complaint that sight drafts were used in all sales unless 
otherwise agreed by the parties. Respondent, apparently, wanted the 
shipments released without payment of the drafts so that he could 
deduct certain undisclosed losses sustained on other purchases from 
complainant. 

Unless credit had been provided for by the terms of the agreement, 
the duty of payment upon the part of the buyer was simultaneous 
with the duty of the seller to deliver. Hyman v. Hullman, 199 N. Y.S. 
366 (1923), John S. Barnes, Inc. v. L. A. Flinn Company, 1 A. D, 103. 
It is well settled that the consignor may bill a shipment to itself in 
order to assure the payment of the purchase price before acceptance 
of the shipment can be taken by the purchaser. C.F’. Schaefer Com- 
pany Vv. American Fruit & Produce Co., PACA Docket No. 892, S. 472. 
The rejection was, therefore, without reasonable cause and in violation 
of section 2 of the act. The complainant should be awarded reparation 
of $483.55, with interest and the facts should be published. 


ORDER 


Within 30 days from the date of this decision the respondent shall 
pay the complainant as reparation $483.55, with interest thereon at 
5 percent per annum from September 1, 1946, until paid. 

The facts and circumstances, as herein set forth, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation, and as to 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. 1404) 


Gorr-Law Company v. A. G. SHorE Company. PACA Doc. No. 4536. Decided 
January 29, 1947. 


Breach of Contract—Failure to Recondition and Sell at Point Agreed Upon— 
Nominal Damages 


Where complainant and respondent agreed, after rejection of one carload of 
onions by respondent, that respondent would divert the car to a specified 
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market for reconditioning and sale for complainant’s account, and respond- 
ent diverted the car to another market where the shipment was finally 
abandoned to the carrier, held, that such diversion constituted a breach 
of the contract by respondent, but because the amount of damage to com- 
plainant as a result of such breach was not shown, nominal damages only 
should be awarded.* 


Lawful Rejection—Breach of Contract—Failure to Deliver in Accordance With 
Contract 


Where complainant contracted to deliver commercial onions to respondent but 
the onions shipped failed to meet grade requirements for U. S. Commercial 
onions at shipping point, held, the contract was breached by the shipper 
and respondent was justified in rejecting.* 


Counterclaim—tLoss Resulting from Sale for Complainant’s Account 


Where compainant and respondent agreed, after rejection of one carload of 
onions, that respondent would handle for complainant’s account, repara- 
tion should be awarded respondent for the loss sustained in making the sale.* 


Mr. Lawrence Thulemeyer, of La Junta, Colorado, for complainant. Mr. Feliv 
L. Webster, of Winston-Salem, North Carolina, for. respondent. Hmily A. 
Kindel, Examiner. 


Decision by Thomas on Flavin. Judicial Office IM, 
PRELIMINARY STATEMENT 


On June 14, 1945, complainant filed a formal complaint under the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 
499a et seqg.), against respondent, seeking reparation in the amount of 
$1,260.43, the contract purchase price of two carloads of onions. 
Complainant alleges, in effect, that it sold to respondent two carloads 
of commercial onions at agreed prices, delivered; that one car, ART 
71609, containing onions of the kind, quality and grade called for 
by the contract was shipped to Connor Produce Company, Lynchburg, 
Virginia, as requested by respondent, was diverted by respondent to 
Winston-Salem, North Carolina, to “process and handle” to the best 
advantage of complainant, and was thereafter diverted, without the 
knowledge or consent of complainant to Jacksonville, Florida; that 
the other carload of onions, SFRD 22616, was shipped and respond- 
ent, after first rejecting, agreed to handle to the best possible advan- 
tage; and that no payment for either shipment has been made to com- 
plainant by respondent. 

Respondent, in its answer filed December 5, 1945. admits the pur- 
chase of two carloads of commercial onions from complainant but 
denies that the onions shipped in car ART 71609 were of the kind, 


*Reference to each point involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.—Ed. 
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quality and grade called for by the contract. The answer admits that 
respondent agreed to divert car ART 71609 to Winston-Salem to proc- 
ess and handle for the best advantage of complainant but alleges that 
the subsequent diversion of the car to Columbia, South Carolina, and 
from there to Jacksonville, Florida, was made in an effort to realize 
the best possible price for complainant. With respect to car SFRD 
22616, respondent denies liability for any part of the purchase price 
of the onions contained in said car and makes a counterclaim for the 
sum of $191.53, the difference between the proceeds of sale of the 
onions in car SFRD 22616 and the amount of freight and other 
expenses borne by respondent in handling the onions. 

Copies of the report of investigation were served by registered mail 
on complainant on November 3, 1945, and on respondent on November 
1, 1945. 

A formal hearing was held at Winston-Salem, North Carolina, on 
May 22, 1946. Respondent was represented by counsel. Complain- 
ant did not appear but the deposition of John W. Law was offered in 
evidence by the examiner at complainant’s request. 

In reply to an interrogatory as to whether complainant sold to 
respondent any unclassified onions in February 1945, Law stated the 
complainant sold to respondent two cars of commercial onions, and 
that the onions in cars ART 71609 and SFRD 22616 were shipped 
pursuant to this contract. With respect to car ART 71609, he stated 
the car was shipped on February 10, 1945, to Connor Produce Com- 
pany, Lynchburg, Virginia, and that about February 20th or 21st, 
1945, in a telephone conversation with respondent, complainant agreed 
to a diversion of the car from Lynchburg to Winston-Salem, North 
Carolina, for reconditioning and handling, but that no agreement was 
made for other diversions. With respect to car SFRD 22616, he 
stated that the car was shipped about February 13, 1945, to respondent 
at Winston-Salem, North Carolina, with stop at Columbia, South 
Carolina, for partial unloading by Acme Brokerage Company, and 
that complainant was “possibly notified of the rejection of this car at 
Columbia.” 

H. C. Newman testified that in February 1945, he was connected 
with respondent company; that car ART 71609 arrived at Lynch- 
burg, Virginia, and was rejected by Connor Produce Company; that 
he inspected the onions and found them sprouted and decayed and of 
no value; that the car was diverted to Winston-Salem, North Caro- 
lina, under orders from complainant; and that in an attempt to sell 
the onions the car was diverted to Columbia, South Carolina, and then 
to Jacksonville, Florida. The record shows that at Jacksonville the 
car was abandoned to the carrier. 
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J. H. Sechler, Jr., in charge of respondent’s Roanoke, Virginia, 
branch office, testified that after rejection of car ART 71609 by the 
Connor Produce Company he talked to Mr. Law, of complainant com- 
pany, by telephone and was instructed by Mr. Law to divert the car 
to Winston-Salem and handle for complaint’s account to the best 
advantage. 

A federal inspection of the onions in car ART 71609 was made in 
Jacksonville, Florida, on March 5, 1946, which disclosed that they 
were generally soft and spongy, with approximately 75% showing 
sprouts one to eight inches in length, and approximately 35% affected 
by Gray Mold Rot, mostly advanced. 

Evidence introduced by respondent with respect to car SFRD 
22616 disclosed that the carrier was ordered to stop this car at Colum- 
bia, South Carolina, and Charlotte, North Carolina, for partial un- 
loading by the Acme Brokerage Company. H. A. Womack, Proprie- 
tor of the Acme Brokerage Company, testified that he had purchased 
from respondent 500 bags of onions loaded in this car, 400 bags to be 
unloaded in Columbia and 100 bags to be unloaded in Charlotte; and 
that, because of the sprouted and decayed condition of the onions, he 
notified the railroad of rejection at Columbia and again at Charlotte. 
It appears that respondent notified complainant of rejection of this 
car while it was at Charlotte, but that, after an interchange of wires 
with complainant and with the Regulatory Division, Fruit and Vege- 
table Branch, respondent allowed the car to come on to Winston- 
Salem, the original destination of the car, and notified complainant it 
would “handle best possible advantage.” Federal inspection of the 
onions, after they were partially unloaded in Winston-Salem, dis- 
closed that most of them were soft and spongy with short sprouts 
and/or secondary root growth and decay, consisting generally of Gray 
Mold Rot in advanced stages, averaging 15%. 

Respondent offered evidence to show that the onions in car SFE'RD 
22616 were sold for a total of $440, and that expenses amounted to a 
total of $631.53, consisting of freight $516.53, inspection $15, trucking 
to warehouse $25, warehouse storage $30; and labor reconditioning 
$45. Respondent’s counterclaim is for the difference between these 
totals, or $191.53. 

The official files of the Department of Agriculture contain copies 
of Federal-State of Colorado shipping point inspection certificates 
covering the two carloads of onions here involved. 

The inspection certificate covering the onions in car ART 71609 
at Rocky Ford, Colorado, on February 10, 1945, the date these onions 
were shipped by complainant to respondent, contains the following: 

“Quality and condition: Stock mature, well cured, fairly clean to clean, 
firm; practically all stock shows grade defects consisting of splits, sprouts, 
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scallions, misshapen and including decay ranging from 1 to 10%, averaging 
4% for carload. 
Grade: Unclassified. 1%, inch minimum.” 


The inspection certificate covering the onions in car SFRD 22616 
at Rocky Ford, Colorado, on February 13, 1945, the date these onions 
were shipped by complainant to respondent, contains the following: 


“Quality and condition: Stock mature, well cured, clean, firm; practically 
all stock show grade defects consisting of sprouts, splits, scallions, bruises ; 
in addition, decay ranging from 1% to 6%, averaging 4%. 

Grade: Unclassified. 1% inch minimum. 4% decay.” 


FINDINGS OF FACT 


1, Complainant is a partnership, consisting of Albert C. Goff and 
John W. Law, doing business as Goff-Law Company, whose post office 
address is Rocky Ford, Colorado, 

2. Respondent is an individual, A. G. Shore, doing business as 
A. G. Shore Company, whose post office address is Box 931, Winston- 
Salem, North Carolina. At all of the times referred to in this proceed- 
ing respondent was licensed under the act, and is now so licensed. 

3. On or about February 8, 1945, complainant sold to respondent, 
in the course of interstate commerce, two carloads of commercial 
onions, one carload, at an agreed delivered price of $1.30 per 50-lb. 
bag, to be shipped to the Connor Produce Company, Lynchburg, 
Virginia, and the other car, at an agreed delivered price of $1.39% 
per 50-Ib bag, to be shipped to respondent at Winston-Salem, North 
Carolina, with stop at Columbia, South Carolina, for partial unload- 
ing by the Acme Brokerage Company. 

4. On February 10, 1945, complainant shipped car ART 71609, 
containing 800 bags of onions, from Rocky Ford, Colorado, to Connor 
Virginia. On February 13, 1945, 
complainant shipped car SFRD 22616, containing 819 bags of onions, 
from Rocky Ford, Colorado, to respondent at Winston-Salem, North 
Carolina, with orders to the carrier to stop the car at Columbia, South 


Produce Company, Lynchburg 


= 


Carolina, for partial unloading by the Acme Brokerage Company. 

5. Neither car ART 71609 nor car SI'RD 22616 contained U. 8S. 
Commercial grade onions as called for by the contract between com- 
plainant and respondent. Official inspections of the onions in both 
cars at shipping point on the dates of shipment show that these onions 
were graded “unclassified,” and were therefore below the standard 
required for U. S. Commercial grade onions. 

6. Car ART 71609 arrived at Lynchburg, Virginia, on or about 
February 9, 1945, and was rejected by Connor Produce Company 
because of the sprouted and decayed condition of the onions. Com- 
plainant and respondent entered into a new agreement providing that 
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the onions would be diverted to Winston-Salem for processing and 
handling by respondent for the account of complainant. After failing 
to sell the onions in Winston-Salem, respondent, in an effort to find 
a better market, but without the knowledge or consent of complainant, 
diverted the shipment to Columbia, South Carolina, and from there 
to Jacksonville, Florida. At Jacksonville the onions were abandoned 
to the carrier. 

7. Car SFRD 22616 arrived at Columbia, South Carolina, on Feb- 
ruary 19, 1945, where the Acme Brokerage Company refused to accept 
the onions scheduled for unloading at that point. The car moved 
under original billing to Charlotte, North Carolina, and then to 
Winston-Salem, North Carolina, where it arrived on February 28, 
1945. After rejecting the shipment respondent agreed to unload it 
at Winston-Salem, but wired complainant on February 26, 1945, “will 
handle best possible advantage.” 

8. The onions in car SFRD 22616 were sold by respondent for gross 
proceeds of $440. Respondent paid freight amounting to $516.53, 
inspection fee $15, trucking to warehouse $25, warehouse storage $30, 
and labor for reconditioning the onions $45. Respondent’s disburse- 
ments thus exceeded its receipts by $191.53. 

9 The formal complaint was filed on June 14, 1945, which was 
Within nine months after the cause of action accrued. 


CONCLUSIONS 


The evidence clearly establishes that complainant contracted to 
deliver to respondent two carloads of “commercial” onions. The term 


“commercial,” as indicating a grade of onions, in the absence of any 


qualifying words, is deemed to mean U.S. Commercial in view of the 


ie, 


fact that this is one of the oflicial grades generally used in the tras 


Potato Hachanqge, Ine. v. R.A. Klotz Company, PACA Docket No. 
2031,S. 1284. Copies of Federal—State of Colorado inspection certi- 
ficates in the files of the U.S. Department of Agriculiure, and of which 
we take official notice, show that the onions here involved did not grade 
U.S. Commercial at shipping point, but were of lower grade. There 
is no record of official inspections of the two shipments upon arrival, 
but the shipping point inspections show conclusively that neither ship- 
ment could have met contract requirements at destination, Re- 
spondent rejected both shipments because of the condition of the 
onions, in other words, because they did not meet contract require- 
ments, and we hold such rejections justified. 

With respect to the onions in car ART 71609, it appears that after 
rejection complainant and respondent entered into a new agreement 
which provided that respondent would divert the car to Winston- 
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Salem, North Carolina, recondition the onions, and sell them for 
complainant’s account. Respondent did not handle the shipment in 
accordance with this agreement. Instead, it diverted the car to 
Columbia, South Carolina, and then to Jacksonville, Florida, both 
diversions being without the knowledge or consent of complainant. 
At Jacksonville the shipment was abandoned to the carrier. Although 
respondent’s diversions of the car appear to have been made in good 
faith, and in an effort to find a better market, its action in this respect 
was unauthorized and a breach of its contract with complainant 
Complaint has failed to show what damage, if any, resulted from that 
breach. Respondent. offered evidence to show that the onions in car 
ART 71609 had no value on arrival, which we take to mean that they 
were not worth any amount in excess of the freight charges. Never- 
theless, in recognition of respondent’s breach of the contract concern- 
ing car ART 71609, complainant should be awarded nominal damages 
of $1. 

After respondent rejected the onions in car SPRD 22616, there were 
various communications between the parties as to what disposition 
should be made of the shipment. On February 26, 1945, respondent 
wired complainant that it would handle the car to “best possible ad- 
vantage.” ‘There is no evidence that complainant objected to this wire. 
We conclude that the parties agreed that the onions in car SFRD 22616 
would be handled by respondent for complainant’s account. There is 
evidence to show that respondent sold the onions for $440, and incurred 
expenses of $631.53, leaving a deficit of $191.53. Respondent should 
be awarded reparation against complainant in the amount of $191.53 
on account of its handling of the onions in car SFRD 22616. 

To summarize, respondent should be awarded reparation against 
complainant in the amount of $190.53, representing the difference be- 
tween the award of $191.53 to respondent on car SFRD 22616, and the 
award of $1 to complainant on car ART 71609. The facts should be 
published. 

ORDER 


Within 30 days from the date of this order, complainant shall pay to 
respondent, as reparation, the sum of $190.53, with interest thereon at 


5 percent per annum from June 5, 1945, until paid. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation, and as 
to service on the parties, this order shall become effective 20 days after 


its date. 
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PACA Doc. No. 4470.* Decided January 30, 1947. 






Denial of Petition to Vacate Order of Dismissal 





Where complaint was dismissed because complainant failed to file interrogatories 






after being notified numerous times to do so, it is held that the failure to file 
was inexcusable and the petition to vacate the order of dismissal so that 






evidence could be introduced is denied. 





Ur. Peter V. Fazio, of Chicago, Illinois, for complainant. 


Decision by Thomas J. Flavin, Judicial Officer. 









ORDER OF DISMISSAL 





This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a et seqg.). The formal 
complaint was filed November 18, 1944. The parties stipulated that 
the proceeding be handled under the shortened procedure upon the 
basis of written interrogatories. In accordance with this stipulation, 
the Hearing Clerk, Office of the Solicitor, notified complainant several 
times to forward its interrogatories. They were never received and 
on January 6, 1947, an order was issued dismissing the complaint. 

In the petition filed January 15, 1947, complainant requests that the 
order of dismissal be set aside and that an opportunity be given to pro- 
ceed with the presentation of evidence. The petition states “That com- 
plainant’s counsel has been unable to complete the taking of the testi- 
mony in support of said complaint due to illness and general condi- 











tions existing at this time in connection with his affairs.” 

The complainant, through its attorney, was first notified to file the 
interrogatories by letter dated January 14, 1946. In one letter dated 
May 2, 1946, the attorney stated that the interrogatories would be for- 
warded within “a short time” after May 6, 1946. His last letter, June 
20, 1946, stated that they were being prepared and would be forwarded 









upon completion. 

The record in this proceeding shows that more than a reasonable time 
was afforded within which to prepare and file the interrogatories. The 
failure to do so within a period of almost a year precludes the granting 
of the petition under the general explanation set forth in the petition. 
The order of January 6, 1947, was proper under the circumstances and 
it should not be set aside. Complainant’s petition is, therefore, denied. 
It was not deemed necessary to serve a copy of the petition upon the 









respondent in this proceeding. 
Copies of this order shall be served upon the parties by registered 
mail or in person. 







*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(A. D. 1406) 


LAMANTIA Bros. Annico Co. 7. Lewis D. GoLpsTEIN Fruir & Propuce CorPORATION. 
PACA Doc, No. 4521. Decided January 30, 1947. 


Failure to Pay Purchase Price—Purchase on “Chicago Acceptance Final” 
Basis—Exclusion of Defense of Lack of Suitable Shipping Condition—Evi- 
dence—Unlawfui Rejection 


Where complainant sold respondent a carload of tomatoes for a price delivered 
at Philadelphia “Chicago acceptance final,” and respondent placed heaters 
in the car at destination to help the tomatoes to ripen, and did not inform 
either the delivering railroad, or coiiplainant until about 11 days after 
arrival that the shipment was rejecied because of poor condition, held: (1) 
the evidence supported complainant’s contention that no warranty was 
made; (2) the sale was on the basis of the price “Chicago acceptance final” 
which basis did net permit the buyer to reject, or to Claim as a defense 
that the tomatoes were not in suitable shipping condition; and (3) repara- 
tion should be awarded complainant in the amount of the purchase price.* 


Statute of Frauds—Acceptance—Exercise of Dominion Over Shipment 


Where buyer of tomatoes installed heaters in car to hasten the ripening process, 
held that he could not thereafter defend rejection by claiming that sale 
was within the Statute of Frauds since placing of heaters for the purpose 
stated was such an exercise of dominion over the shipment as amounted 


to an aecceptance.* 


Mr. Peter V. Fazio, of Chieago, Mlinois, for complainant. Mr. Ned Stein, of 
Philadelphia, Pennsylvania, for respondent. Mr. Joseph T. Murphy, 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This proceeding began by informal complaint made January 2, 
1945, under the Perishable Agricultural Commodities Act, 1930, as 
amended, (7 U. S. C., 1940 ed. 499a e¢ seg.). The complainant, La 
Mantia Bros. Arrigo Co., a corporation of Chicago, Illinois, alleges in 
its formal complaint, that on December 16, 1944, it sold to respondent 
a carload of tomatoes, containing 780 lugs, at the agreed price of 
$3.50 per lug, delivered Philadelphia, but on a Chicago acceptance 
final basis, for a total of $2,780.00. 

In its answer, respondent, Lewis D. Goldstein Fruit & Produce 
Corporation, denies that the sale was made on a “Chicago Acceptance 
Final,” basis; alleges that there was a warranty that the tomatoes 
were suitable for repacking; that they were not in suitable shipping 
condition; and that there is no enforceable agreement under the 





* Reference to other points involved in this case will be found in Index-Digest in this 
issue of Agriculture Decisions.—Ed. 
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Pennsylvania Statute of Frauds. The formal complaint was filed 
on July 7, 1945. A copy thereof was served on respondent on Septem- 
ber 6, 1945, together with a copy of the report of investigation, and 
on complainant on September 7, 1945. 

A formal hearing was held at Philadelphia, Pennsylvania, on June 
10, 1946. Complainant was represented by Peter V. Fazio, of 
Chicago, Illinois, and the respondent by Ned Stein, of Philadelphia, 
Pennsylvania. 

The record includes the depositions of T. A. LaMantia, complain- 
ant’s Sales Manager, August A. Arado, Assistant Sales Manager, 
and Al Ruoti, Traffic Manager. Respondent’s witnesses were Lewis 
D. Goldstein, President of respondent corporation; Max Markowitz 
and Rubin Dichter, tomato repackers. 

T. A. LaMantia testified that on December 16, 1944, in a telephone 
conversation with Lewis D. Goldstein, he agreed to sell respondent the 
tomatoes in car URTX 8517 at $3.50 per lug, delivered at Philadelphia, 
Chicago acceptance final, after fully describing the contents of the 
car; that the tomatoes were not represented as being of U. S. No. 1 
grade but as of fair or ordinary quality. For this reason he insisted 
the sale be “Chicago Acceptance Final.” The price was below the 
prevailing price of good quality Texas tomatoes on that day and the 
witness points out that the respondent had previously had some of 
these same tomatoes from the same shipper and was well acquainted 
with the brand and quality. In reference to repacking, the witness 
stated that the respondent’s president remarked that he had several 
repackers who needed tomatoes badly and so he described the car as 
it was, without representation as to good quality or that it was of 
good color. 

After the terms of sale were agreed upon, the witness instructed 
Al Ruoti, complainant’s Traffic Manager, to divert the car, and had 
his assistant, August Arado, confirm the sale by a telegram which was 
as follows: 

“Confirming diverted to you from Chicago today URTX 8517 contains 
02156 52066 24767 Texas tomatoes basis 3.50 delivered Philadelphia. You 
to absorb difference between thru rate and local rate if we unable secure 
permit. Chicago acceptance final.” 

While the witness was unable to give the exact dates, he recalled 
that shortly after the car had arrived Lewis D. Goldstein called him 
on the telephone and told him that the car of tomatoes was green, 
and that he was going to place heaters in it but even at that, it was of 
such quality he couldn't make any money and wanted an allowance. 
The witness refused to make any allowance himself, stating that it 
had been sold Chicago acceptance final and there had been no mis- 
representation but informed Goldstein that he would get in touch 
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with the shipper of the car and attempt to obtain an allowance from 
him, if possible. He did so but the shipper refused and the witness 
suggested that Goldstein call him directly. On December 21 and 
23, 1944, the respondent called complainant and reported that the 
tomatoes were showing “spots” and would apparently never ripen. 
On December 29, 1944, Goldstein again talked to T. A. LaMantia and 
told him that he could not get the shipper on the telephone. On the 
following day he again called and stated he was rejecting the car, 
which notice of rejection was confirmed in a telegram dated December 
31, 1944. 

The deposition witness, August A. Arado, states that he occupied 
a desk directly across from T, A. LaMantia and that, as is his custom, 
he had listened in on the telephone conversation of December 16, 1944, 
and heard it in its entirety. He corroborated the testimony of T. A. 
LaMantia as to the terms of sale and the description of the merchan- 
dise. The telegram set forth previously was sent by him and no 
objection was at any time made to its terms by respondent. 

The witness, Al Ruoti, prepared and mailed to respondent on 
December 16, 1944, an invoice setting forth the terms of sale including 
“Chicago Acceptance Final.” A duplicate copy was mailed to the 
Corn Exchange National Bank and Trust Company of Philadelphia. 

Lewis D. Goldstein testified that on December 16, 1944, he called 
Tony LaMantia (T. A. LaMantia) on the telephone and asked if he 
had any tomatoes. The answer “yes,” that he had a car of Buddy 
brand on track at Chicago which was a very fine car. 'T. A. LaMantia 
was told that the tomatoes arriving from Texas were very poor and 
the witness remembered calling LaMantia’s attention to the fact that 
a car of the same brand had sold in New York on the previous day for 
$1.00 per lug. He said LaMantia stated that this was an “exception- 
ally fine” car of tomatoes and “absolutely all right,” and that com- 
plainant was jobbing them for around $5.00 per lug but had this extra 
car and wanted to move it; that the tomatoes were showing color; 
that LaMantia at first asked $4.00 per lug and that witness finally 


agreed to pay $3.50 per lug, delivered in Philadelphia. The witness 
stated he had informed complainant he was buying the car for re- 
packing, and that he reviewed the general run of tomatoes which were 
arriving diseased and in green condition. He emphasized that nothing 
was said about Chicago acceptance final. 

The witness testified further that the car arrived on December 19, 
1944, and he, in company with the two repackers and his track man, 
inspected the tomatoes; that they were mostly green, and where they 
were breaking color they showed signs of disease which he described 
as a “field disease ;” that the witness thereupon called T. A. LaMantia, 
and informed him of the condition of the tomatoes, and rejected the 
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car, Whereupon he was told to forget the whole matter; that com- 
plainant would get hold of the shipper and make other disposition. 
Two days later the witness again cailed T. A. LaMantia and told him 
the car was still there, but was informed the complainant was trying 
to get in touch with the shipper; that on December 23, 1944, the wit- 
ness again called respondent, who asked that he attempt to get in 







touch with the shipper, which he agreed to do, but was unable to reach 






him; that at the time in question there were no good Texas tomatoes 
in Philadelphia and that poor and ordinary ones were selling at $.75 






to $2.50 per lug. 

In answer to a subpoena, the witness produced the original of the 
telegram confirming the purchase. The Report of Investigation shows 
that during the investigatory phase of this case the respondent, 
through its attorney, disclaimed any knowledge of the existence of 
such a message. The witness also produced the original of an invoice, 
which he states was not received by him until the day after the arrival 
of the car. No objection was made by him to the terms stated on the 
invoice prior to December 19, 1944. The witness explained his various 
telephone calls to complainant and to the shipper as being merely the 
usual interest any consignee would take in a car forwarded to him, 
He did not, until December 29 or 30, 1944, notify the railroad of 
rejection, as he assumed the complainant would do that. 

A restricted Government inspection of the carload was made 
December 30, 1944, eleven days after its arrival, which shows the 














following: 






“CONDITION: In all samples runge from 10 to 50%, mostly 20 to 40%, 
averaging approximately 20% of stock having numerous, discolored, sunken 





areas occurring mostly over shoulders, some over all parts of tomatoes. In 
all samples range from 3 to 45% decay, mosily 10 to 30%, averaging approx- 
imately 20%, mostly Macrosporium Rot, some Bacterial Soft Rot in all 






stages, mostly advanced, Averaging approximately 5% mature green, 35% 






turning, 40% firm ripe.” 





No notation was requested by the respondent to be inserted on the 
‘ailroad delivery receipt as to the condition of the lading. 

Max Markowitz, a repacker of tomatoes, testified that he had re- 
quested respondent to purchase a car of tomatoes for him for repacking 
and that he was to pay $100 brokerage; that respondent called com- 
plainant on December 16, 1944, and the witness listened to the con- 
versation on the extension telephone. He stated that Mr. Goldstein 
asked 'T’. A. LaMantia if the tomatoes had color and was informed that 
they did; that he had a couple of repackers who wanted some; and 
that the agreed price was $3.50, Philadelphia delivered. The witness 
examined the car on arrival at Philadelphia and informed respondent 
that he could not use it; that the tomatoes were green and diseased. 
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Rubin Dichter, a repacker, likewise testified on behalf of respondent 
to the effect that he had examined the tomatoes on arrival of the car 
and that they could not be used by him. 


FINDINGS OF FACT 


1. The complainant, LaMantia Bros. Arrigo Co., is a corporation, 
having its place of business at 28 South Water Market, Chicago, 
Tllinois. 

2. The respondent, Lewis D. Goldstein Fruit and Produce Corpora- 
tion, is a corporation having its place of business in the Produce Build- 
ing, Philadelphia, Pennsylvania. During all of the period covered 
in the complaint, respondent was licensed under the provisions of the 
Perishable Agricultural Commodities Act. 

3. On December 16, 1944, in the course of interstate commerce, 
complainant agreed to sell and respondent to buy the tomatoes in car 
URTX 8517, consisting of 780 lugs of Buddy brand Texas tomatoes, 
at $3.50 per lug f. o. b. track Philadelphia, Chicago acceptance final, 
for a total of $2,780.00, the tomatoes to be of ordinary quality. There 
was no warranty that the tomatoes would be suitable for repacking. 

4. On and about December 16, 1944, there were no good or fancy 
Texas tomatoes on the market at Philadelphia, which fact was known 
to respondent, and Texas tomatoes of poor to ordinary quality and 
condition were selling in the Philadelphia and New York markets from 
$0.75 to $4.00 per lug. 

5. On December 16, 1944, complainant confirmed the sale of said 
tomatoes by wire to respondent, which wire was received by it on the 
same day, and set forth the terms of sale including “Chicago Accept- 
ance Final.” On the same day complainant mailed to respondent an 
invoice likewise setting forth the terms “Chicago Acceptance Final,” 
which was received by respondent. 

6. At no time did respondent take exception to the terms of sale as 
set forth in the telegram or invoice of December 16, 1944. 

7. On December 16, 1944, complainant forwarded to respondent car 
URTX 8517, containing tomatoes of the kind and quality agreed upon, 
which car arrived in Philadelphia, Pennsylvania, on the morning of 
December 19, 1944; that respondent was notified thereof; inspected 
the tomatoes; and placed heaters in the car to ripen the tomatoes; and 
that no objection was made to the railroad as to the condition of the 
shipment. 

8. On December 30, 1944, at 10:55 a. m., respondent refused the 
var to the railroad and secured a Federal inspection which was made 
at 12:30 p. m. on the same day. 

9. On December 30, 1944, respondent for the first time notified 
complainant it was rejecting the car. 
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10. After the rejection of the carload to the railroad by respondent, 
the tomatoes were disposed of by the railroad on January 3, 1945, for 
net proceeds of $166.20, 

11. Respondent failed and refused to pay complainant the pur- 
chase price of the carload and, there is due and owing complainant 
the sum of $2,730.00, no part of which has been paid. 

12. The informal complaint was filed within nine months after the 
accrual of the cause of action alleged herein, and was followed by the 
filing and service on respondent of the formal complaint. 


CONCLUSIONS 


The respondent’s position is that this was not a sale but rather it 
was to be a sale of good quality tomatoes on a delivered Philadelphia 
basis. It is difficult, if not impossible, to reconcile respondent’s po- 
sition with the evidence. On the day of the purported sale, complain- 
ant confirmed it with a telegram specifically setting forth the terms. 
Up until the hearing the respondent pleaded that it had not received 
this confirmation. At the hearing, it developed that it had and, in 
addition, had received an invoice containing similar terms, although 
this is said te have been received on the day of the arrival of the car. 
As we said in Jorris Bros. Fruit Co. v. North Jerse Y Produce Co., 


4 A.D. 863, that “written statements made at or about the time of a 


transaction tend to be more reliable than testimony given from memory 
after a period of twenty months has elasped and when witnesses have 
had an opportunity to discuss, reflect, and weigh the possibilities of 
presenting a more convincing theory of defense.” The respondent’s 
president has been in the fruit and preduce business for about 35 
years. He is familiar with the legal consequences of the term, 
“Chicago Acceptance Final.” It is inconceivable that immediately 
upon receipt of complainant’s telegram he would not have iaken some 
steps to protest the use of the term if it had not been included in the 
original negotiations. Even after the arrival of the car and the in- 
voice he did not do so. Moreover, his subsequent actions bear this 
out. When the car arrived, it was not immediately rejected, either to 
complainant or the railroad. The shipper of the car was called even 
after the complainant’s representative states that he notified the re- 
spondent that no allowance would be made. While respondent claims 
to have rejected the car on December 19 and to have been told by 
complainant to “forget about it” the respondent went to the expense of 
telephoning the shipper for the purpose of obtaining an allowance. 
Heaters were placed in the car in an effort to ripen the tomatoes. And 
it appears that it was not until it looked hopeless that respondent 
rejected the shipment, not disclaiming the terms of the contract, but 
merely the condition of the lading. Under such cireumstances, we 
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have no alternative but to find that the term, “Chicago acceptance 
final,” was a part of the contract. 

This being so, the suitable shipping condition warranty is excluded 
and the buyer has no right to reject. Mewican Fruit & Produce Com- 
pany Vv. Goldstein, 4 A.D.946. The respondent’s attempted rejections, 
therefore, was improper and makes it liable in damages for any result- 
ing loss. Even were the contract not “Chicago acceptance final,” 
respondent’s position would be the same because it did not reject the 
shipment until 11 days after arrival. 

Complainant alleges and the evidence discloses that it sold a car 
or ordinary tomatoes to respondent, and not “good” or “fancy.” It is 
difficult to reconcile respondent’s position with either the market 
reports or the testimony of its own witness. The market report shows 
that poor and ordinary Texas tomatoes sold from $.75 to $4.00 per lug 
in Philadelphia and New York. No good Texas tomatoes were avail- 
able. Max Markowitz testified that if they were fancy tomatces, they 
would have brought $5.50 to $6.00 per lug. If the amount of freight 
as shown by the prepaid freight bill is pro-rated on the basis of the 
number of lugs. it means that from the sum of $3.50 there would be 
deducted about $.60 per lug, making the sale price $2.90 per lug. It is 
hardly to be contended that in a market where good tomatoes were not 
available and poor and ordinary tomatoes were selling up to $2.50 per 
lug in Philadelphia, and to $4.00 per lug in New York, that complain- 
ant would sell very good or fancy tomatoes for about $2.90 per lug. 

The respondent further contends that the tomatoes were expressly 
warranted as suitable for a particular purpose, namely repacking. 
While a trade term employed in a contract does not in and of itself 
restrict the effect of the agreement to the meaning of that term where 
additional provisions are also made a part of the contract, D. B. Bruno 
& Co., Ine. v. 8S. Goldsamt, Inc., 1 A. D. 605, the very use of the term 
here corroborates complainant’s position that no such warranty was 
made. This burden of proof is on the respondent who made the 
affirmative allegation, Newcomb et al v. York Ice Machinery Cor- 
poration 68 F (2d) 314, (CCA 5th, 1934). Such burden has not 
been sustained. The quality was ordinary, and the price in keeping 
therewith. 

Respondent also raises the defense of failure of the sale to conform 
to the Statute of Frauds. Unquestionably there was a delivery here 
which of itself would take the matter out of the Statute, but, in 
addition, the respondent installed and maintained heaters in an 
attempt to ripen the tomavoes, as distinguished from the mere protec- 
tion of the lading. This is such an exercise of dominion and control 
over the shipment as to negative the application of such defense. 

The respondent attaches great importance to the inspection reports 
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which were made on December 30, 1944, eleven days after the arrival 
of the car and fourteen days after it left Chicago. These inspection 
reports were offered to show the lack of suitable shipping condition 
which, under an acceptance final sale, is not relevant. Moreover, the 
probability of an inspection at this late date, and after heaters had 
been applied, to show the condition at the time of shipment, is seriously 
questioned. It may not be amiss to point out that the failure of the 
respondent to have an.immediate inspection upen arrival is consistent 
with the complainant’s contention that the sale was “acceptance final.” 
Goldstein testified that “every car” was inspected on arrival by Binney 
Inspection Service. However, later on he testified that this car was 
not inspected on arrival. 

It is concluded that the respondent, Lewis D. Goldstein Fruit and 
Produce Corporation, has violated Section 2 of the Perishable Agri- 
cultural Commodities Act, 1930, as amended, by failing to pay the 
complainant, LaMantia Bros. Arrigo Co., the purchase price of the 
carload of tomatoes which it purchased from the complainant in inter- 
state commerce; that reparation should be awarded complainant in 
the amount claimed, with interest; and that the facts should be 
published. 

ORDER 


Within thirty days from the date of this decision, respondent, 
Lewis D. Goldstein Fruit and Produce Corporation, shall pay the 
complainant, as reparation, $2,750.00, with interest thereon at 5 per- 
cent per annum from December 16, 1944, until paid. 

The facts as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail, or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


732146—47——6 








COURT DECISIONS 


Avon Dairy CoMPANY ET AL. vt. Howarp G. EIsAmMAn, F. Supp. —.* Decided 
December 20, 1946. 


DISTRICT COURT, N. D. OHIO, EASTERN DIVISION 
Civil Action No. 24297 


Denial of Application to Pestpene Effective Date of Order No. 75—Seciion 
10 (d) of Administrative Procedure Act Sanctions Existing Law 


The decision of the Judicial Officer of the Department of Agriculture holding that 
milk handlers subject to Order No. 75 issued under the Agricultural Market- 
ing Agreement Act of 1937 are not entitled to postponement of the effective 
date of the order pending review thereof since the application to postpone has 
not been convincing that justice requires such postponement, is not reviewable. 
The determination of the Judicial Officer is in accordance with Section 10 (d) 
of the Administrative Procedure Act which provides that “pending judicial 
review any agency is authorized, where it finds that justice so requires, to 
postpone the effective date of any action teken by it” and which merely con 
firms existing luw. The Federal court holds that it has no jurisdiction to 
entertain an application for a preliminary injunction pending the disposition 
of the compiainants’ proceedings now pending before the Judicial Officer, nor 
has the court the power to review the action of the Judicial Officer refusing a 
stay.** 


Prior Decision Explained 
U.S. v. Ruzicks, 91 L, ed. Ady. op. 229, 15 A. D. 931, decided December 16, 1946. 


Witkin, District Judge: 

Careful consideration has been given to the questions presented and 
argued on the defendant’s motion to dismiss the amended complaint. 
As was said at the hearing, Tuesday, December 17th, it is not the inten- 
tion of the Court to review the proceedings before my colleague, Judge 
Wilkin, at hearings held in September, 1946. Suffice it to say that 
what was decided there and the action taken under the orders entered 
have no relation to the matters now before me. The precise issue for 
determination on the motion to dismiss is limited to the question as to 
whether this Court has jurisdiction to entertain at this stage of the pro- 


*5 A. D. 817, not reviewable.—Ed. 

**These are the first decisions under Section 10 (d) of the Administrative Procedure Act 
handed down by the Judicial Officer of the Department of Agriculture, 5 A. D. 817, decided 
October 16, 1946, and by the District Court of the United States for the Northern District 
of Ohio, Eastern Division (No. 24297—Civil).—Ed. 

Reference to other points involved in this case will be found in Index-Digest in this issue 
of Agriculture Decisions.,—Ed. 

tReversing U. S. vy. Ruzicka, 152 F. 2d 167, 5 A. D. 923, decided October 30, 1945.—Ed 
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ceedings an application for a preliminary injunction pending the dis- 
position of the complainants’ proceedings now pending before the 
Secretary of Agriculture. 

The defendant, the Market Administrator, contends that there is no 
jurisdiction in this Court to review the action of the Secretary of Agri- 
culture until the Secretary of Agriculture has heard and finally decided 
the complainants’ petition now pending before lim under Section (15) 
(A) and (B) of the Act, Title 7 U.S.C. A., Section 608c. 

The complainant’s urge upon the Court that they have taken all 
required statutory steps for securing a hearing and decision before 
the Secretary of Agriculture, including an application to postpone 
the effective date of Order 75, applicable to the handling of milk in 
the Cleveland Marketing area. This application was denied by the 
Judicial Officer of the Secretary of Agriculture in a written opinion 
fully setting forth the reasons for the action taken, and filed October 
16, 1946. Thus the complainants assert that having complied with 
all sections of the Marketing Act and having sought, unsuccessfully, 
interim relief before the Secretary of Agriculture, they are entitled 
to injunctive relief against alleged irreparable injury under the 
equity or statutory power of this Court. 

It was thought that a case just decided by the Supreme Court of 
the United States might furnish some answer or point the way to 
a decision of this question. The opinion in that case, United States 
of America, Petitioner, v. Ruzicka, et al., Trading as Seeley Dairy, 
has just been received and examined and while there are some enlight- 
ening statements therein on the purposes and effect of these considered 
sections of the Agricultural Marketing Agreement Act, together with 
the relative powers of the courts and administrative agencies and 
orders promulgated under said Act, our question is undecided. The 
only reference to the question that might have been determined is 
found at the end of the opinion in this language: 

“*  * * And so we are not called upon to decide what powers inhere 
in a court of equity, exercising due judicial discretion, even in a suit such 
as here brought by the United States for the enforcement of an order Under 
Section 8 (a). We say this because it appears that at a stage in the 
proceedings in the district court a motion for a stay, pending disposition 
of the petition by the Ruzickas before the Secretary of Agriculture, was 
made by the respondents. With the court’s leave, this motion was sub- 
sequently withdrawn. The power of the district court to have acted on 
it is therefore not before us.” 

The complainants rely upon Section 10 (d) of the Administrative 
Procedure Act, approved June 11, 1946 and effective three months 
subsequent to that date. This section is entitled “Interim Relief” and 
provides that: 





ADMINISTRATIVE PROCEDURE ACT, 1947 


(Agricultural Marketing Agreement Act of 1937) 

“Pending judicial review any agency is authorized, where it finds that 
justice so requires, to postpone the effective date of any action taken by it. 
Upon such conditions as may be required and to the extent necessary to 
prevent irreparable injury, every reviewing court (including every court 
to which a case may be taken on appeal from or upon application for 
eertiorari or cither writ to a reviewing court) is authorized to issue all 
necessary and appropriate process to postpone the effective date of any 
agency action or to preserve status or right pending conclusion “of the 
review proceedings.” 

Complainants, as earlier stated, applied to the Secretary of Agri- 
culture for a stay or postponement of the effective date of Order 75 as 
applied to them and that application was denied. Thus they contend 
that all administrative remedies in respect of alleged irreparable 
injury to them have been exhausted and that this Court, being a 
potential reviewing court under the statute, has the jurisdiction and 
power to prevent by injunctive process any present or threatened 
irreparable injury, upon such conditions as it may require. I do not 
so construe that section. The jurisdiction and power in this Court to 
take such action arise only when the final adverse action of the Secre- 
tary of Agriculture is pending here on review, in which event this 
Court would be authorized to issue all necessary and appropriate proc- 
ess to postpone the effective date of any action of the Secretary of 
Agriculture or to preserve the status or the rights of the complainants 
pending conclusion of the review proceedings. ‘This seems to me to 
be the clear import of the language used, rather than that urged by 
the complainants. Further support for the position taken, I think, 
may be found in the language of Section 10 (c), in part as follows: 
Every agency (which would include the administrators of the Agri- 
cultural Marketing Agreement Act)—every agency action made 
reviewable by statute and every final agency action for which there is 
no other adequate remedy in any court shall be subject to judicial 
review. 

There being no statute making reviewable the denial of the appli- 
cation for stay before the Secretary of Agriculture, there would seem 
to be no power here to entertain the matters of the amended com- 
plaint or to grant relief from any preliminary, procedural, or inter- 
mediate action such as the denial by the Secretary of Agriculture of 
the complainants’ application for stay of October 16, 1946. This may 
seem harsh and a modern legislative departure from time-honored 
remedial process in the courts but the Congress apparently has willed 
it so by design or unintentiona‘ omission. 

It is said that a failure in one cog results in a threatened break-down 
of the collective machinery and such would seem to be the likely result 
where cooperative or collective schemes and agreements are made a 
part of the economic enterprise and life of the nation. The individ- 
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ual’s right to judicial consideration of threatened irreparable loss is 
said to be compensated by a promise of no penalties. Thus what nor- 
mally would be thought to be individual rights are submerged for 
the common good of all. (See United States v. Joseph Ruzicka, et al., 
opinion December 16, 1946). 

While the Supreme Court, in United States v. Ruzicka, et al., supra, 
stated that the question of the power of the District Court in equity 
was not before it and while also it is true the applicable provisions of 
the Administrative Procedure Act were not effective for the purposes 
of that case, nevertheless, certain language of the opinion raises inter- 
esting speculation on the subject where it says: 

“Failure by handlers to meet their obligations promptly would threaten 
the whole scheme. Even temporary defaults by some handlers may work 
unfairness to others, 


subtle forces of doubt and 
To make the vitality of the whole arrangement 


encourage wider non-compliance, and engender those 
distrust which so readily dislocate delicate 
economic arrangements. 
depend on the contingencies and inevitable delays of litigation, no matter 
now alertly pursued, is not a result to be attributed to Congress unless 


support for it is mueh more manifest than we here find.” 


And again: 
“The interests of the entire industry need not be distributed in order to 


do justice to an individual case.” 


And, finally: 
“In construing the enforcement provisions of legislation like the Market- 
ing Act, it is inportant to remember that courts and administrative agencies 
are collaborative ‘instrumentalities of justice’, and not business rivals.” 


It would ill become a District Court to regard any part of an opinion 
of the high Court as obiter dictum. 

In such situation as is presented here the Congress, not the courts, 
must be looked to for the remedy and the relief. 

The motion to dismiss the amended complaint will be sustained 


and a decree may be entered accordingly. 








INDEX-DIGEST OF AGRICULTURE DECISIONS 


JANUARY 1947 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


RECONSIDERATION 
Dismissal of Petition for A.D.No. Page 
Since there 1s nothing in the petition for reconsideration 
which has not been considered in the basie decision 
reached in the order of July 16, 1945, the petition is 
dismissed ‘ ee raed Rael a aaah eee < ._. 13880 ] 


COMMODITY EXCHANGE ACT 


REOPENING PROCEEDING 
Order Granting Motion for 


the order of October 16, 1946, granted, and the proceed- 
ing is set down for the taking of evidence to establish 
the truth of the allegations that respondents are con- 


Motion of complainant to reopen proceeding and to amend | 
tinuing to violate the order of October 16, 1946_____- . 1381 1 | 


PACKERS AND STOCKYARDS ACT, 1921 


DISMISSAL 
Proceeding in application for license dismissed because of 
special facts and circeumstances__._____._._--------- eae. eee 7 
Withdrawal of Complaint ‘ 
Where complainant requested that his claim for repara- 
tion be withdrawn, the proceeding is herewith dismissed_ 1384 $ 
IMPOUNDED FuNbDs 
Iixtension of Time for Distribution of 
Upon the informal recommendation of the Production \ 
and Marketing Administration the time for distribution 
by the respondent of the impounded funds is hereby ex- 


~~ 


tended six months from January 24, 1947___..__------ 1383 3 
LICENSES 
Application for, Granted ! 
In a proceeding instituted for the purpose of determining 
whether applicant’s application for a license should be I 
denied on the ground that applicant has engaged in 
business without a license and had violated a former E 
order of the Secretary, the proceeding is dismissed in 
view of the special facts and circumstances which gave “ 


rise to the application for a license and the recommenda- 
tion of the Production and Marketing Administration 
that a license should be granted and the proceeding dis- 
NANA a jaca Mee A aes Rice ee re atte eae crane 1387 6 ( 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 
RATES AND CHARGES 


Increase in A.D. No. 


The rates and charges prescribed by order of June 28, 
1946, are modified as requested, except as to request by 
respondent for a 10 cent charge for each weight draft, 
which is denied__- 

Modification of 
Order of December 27, 1946, modified so as to authorize 


the filing of proposed tariff set forth in petition filed 
November 16, 1946, and published in Federal Register 
January 7, 1947, and continued in all other respects__. 1386 
Petition to Modify 
Respondent’s petition to modify its existing tariff granted 


under which charges are prescribed for dealer livestock 


transactions for shipment off the market_......--.-.-- 1382 
REGISTRATION 
Suspension of 
For failing to pay for livestock purchased by respondent, 
a registered dealer at a posted stockyard, while being 
insolvent, respondent is ordered to cease and desist from 
such unfair, unjustly discriminatory and deceptive 
practice in violation of the act, and his registration is 
suspended fpr six months and until he proves his ability 
to meet his financial obligations . 13889 
SUPPLEMENTAL CONSENT ORDER 
Filing of proposed tariff authorized i .. 1386 
SuPPLEMENTAL ORDER 
Increase in rates and charges___- .. 1388 
Permission to file supplement to existing tariff____- -- 1382 
SUSPENSION OF REGISTRATION 
Effective Date of, Postponed 
Effective date of suspension of respondent’s registration as 
a market agency prescribed in prior order is postponed 
pending action on petition for reconsideration-__.----. 1885 
Unrair PRACTICE 
Failing to pay for livestock purchased as constituting unfair, 
unjustly discriminatory and deceptive practice - - - - = 1389 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Exercise of dominion over shipment as constituting.-_-.-.---- 1406 
BILL oF LADING 
Time of payment_. ------ Ss . eres 1403 
BrROKER’s STANDARD MEMORANDUM 
Evidence of sale_____._-- ne 
“CrHicaGo ACCEPTANCE FINAL” Basis 
Purchase of tomatoes on, as not permitting rejection__-- -- 1406 
Purchase of tomatoes on, excludes defense of lack of suitable 


. 1401 


? 


shinning COnGIMION.< 2.2 26s. cassuecsoses See 1406 
CONDEMNATION AND DuMPING OF LoAD 
Shrinkage loss complete as to part of load condemned and 
CUMNEG. 22 55s ss Seni Sd or rae Srcca S ..-- 1402 
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69 


49 
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69 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
ContTRACTS A.D.No. Page 
Acceptance of commodity by action and conduct _- 7 1393 19 
Creation of new contract by agreed price reduction - - 1400 45 
F. O. B. Shipping Point Acceptance Final 
Where respondent corporation contended that the con- 
tract with respect to the purchase and sale of tomatoes 
was on the basis of ‘‘f. 0. b. shipping point,’’ instead of 
“f. o. b. shipping point, acceptance final at Nogales, 
Mexico,” as contended by complainant, and the evidence 
supported complainant’s contention in this regard, it is 
concluded that the position of respondent corporation 
would not be improved if its version of the contract were 
adopted, since respondent corporation actually received 
and unloaded the shipment so that no question as to the 
right of rejection was involved, and the respondent cor- 
poration’s agent personally inspected the tomatoes at 
Nogales, Mexico, and on the basis of his inspection pur- 
chased them for respondent corporation . 1395 
Failire to deliver in accordance with contract as constituting 
breach of_- Se Oe Ee ee La , 1404 
Failure to produce Federal certificate of inspection at shipping 
point as constituting breach of_____--_--_---- 7 1398 
Failure to recondition and sell at point agreed upon as con- 
Scubiit DICREN Of... - 2 occ ceckw ad te ee 1404 
COUNTERCLAIM 
Loss from sale for complainant’s account. - Bar 1404 
DaMaAGEs 
Effect of Failure to Establish Loss 
Where the buyer, respondent corporation, claimed as a 
set-off the loss allegedly sustained on the sale of toma- 
toes purchased from complainant and accepted by re- 
spondent corporation which failed to pay the balance 
of the purchase price thereof, it is held that respondent 
corporation’s unsupported statements concerning the 
amount received for the tomatoes did not constitute 
adequate proof that a loss was sustained, and that after 
an unexplained delay of two weeks or more in unloading 
and disposing of the tomatoes after arrival and inspec- 
tion by the buyer, the amount realized from the sale 
of the tomatoes cannot be considered a proper basis for 
establishing damages 
Measure of, based on— 
difference in value at nearby origin market_._.-------.-- 
unlawful rejection of commodity 
Where amount of damage not shown nominal damages will be 
awarded . 1398: 37; 
DeLay In UNLOADING oF CoMMODITY 
Effect of unexplained delay 
DISMISSAL 
Failure to Establish Alleged Grade of Commodity 
Where a broker claimed an oral sale of a rolling carload of 
grade U.S. No. 1 peaches was made to respondent and 
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DismissaLt—Continued 
Failure to Establish Alleged Grade of Commodity—Con. 


was followed by mailing a broker’s standard memoran- 
dum to respondent, receipt of which respondent did not 
deny but claimed it neither purchased nor rejected the 
shipment, held: (1) a sale as described in the broker’s 
memorandum of sale was made; (2) the broker had 
authority to issue such memorandum for the purpose of 
making the sale enforceable; and (3) since complainant 
failed to establish that the peaches graded U. 8. No. 1, 
the complaint is dismissed... .. .... 2-2-0225. cccus 
Failure to Prosecute Claim 
In a reparation proceeding to be conducted by depositions 
under the shortened procedure by agreement of the 
parties, complainant failed to prosecute its claim and 
the complaint is therefore dismissed___-_...--.------- 
Settlement Between Parties 
Complaint for reparation dismissed on notification by 
complainant that the claim against respondent had been 
settiod....=—.. . fate es wae eam 
Complaint for reparation dismissed on request of parties 
after settlement _ _- he eee eo ; ers 
Stipulation of Parties 
Complaint and counterclaim dismissed, with prejudice, 
pursuant to stipulation of the parties to this proceeding 
EVIDENCE 
Broker’s standard memorandum as evidence of sale___- —_--- 
Effect of unexplained delay in unloading of commodity- _-_- 
Facts failing to show— 
WAPPANCY: Was IRAQ. oe ooo enn enmosesaeasees Bele 
Failure to establish adequate. proof of loss_---_- iaie sees 
Failure to Establish Oral Settiement Agreement 
Where seller of potatoes agreed to protect buyer against 
shrinkage loss resulting from decay, and claimed pay- 
ment made by his check was in ‘full settlement” but 
check with claimed endorsement ‘TI. F. 8.”’ was not in 
evidence, nor was claimed oral settlement agreement 
confirmed by wire, held that claimed settlement in full 
was not convincingly established. ............-.----- 
INSPECTION 
Effect of purchase by agent after___._.---.--- ss cca ce an See ara 
OFFER AND ACCEPTANCE 
Acceptance by action and conduct__....--.-------- aoe oe 
REJECTION 
Agreement to accept commodity at reduced price as not justi- 
Ge 2 oe es a gee ae ities ates epee 
Justification of, Because of Breach of Contract 
Where complainant contracted to deliver commercial 
onions to respondent but the onions shipped failed to 
meet grade requirements for U. S. Commercial onions 
at shipping point, held, the contract was breached by 
the shipper and respondent was justified in rejecting 
ONG COMINGS nc oo i eo onthe secs eeeesuese 
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Where a copy of the complaint alleging the failure of re- 
spondent to pay for a earload of grapefruit, the report 
of the investigation, and a letter notifying respondent to 
answer the complaint within 20 days were served on 
respondent who failed to answer, it is held: (1) the facts 
alleged in the complaint are deeined to be true; (2) the 
respondent’s rejection was without reasonable cause; 
and (3) the complainant should be awarded damages 
for the net loss 


Breach of Contract 


Where complainant and respondent agreed, after rejection 
of one carload of onions by respondent, that respondent 
would divert the car to a specified market for recon- 
ditioning and sale for complainant’s account, and re- 
spondent diverted the car to another market where the 
shipment was finally abandoned to the earrier, held, 
that such diversion constituted a breach of the contract 
by respondent, but beeause the amount of damage to 
complainant as a result of sueh breach was not shown, 
nominal damages only should be awarded 

Where complainant purchased a carload of grapes in transit 
under contract f. 0. b. acceptance final on Federal 
certificate and it was subsequently found that no Federal 
inspection had been secured at shipping point but such 
inspection at destination disclosed a probability that the 
grapes inct contract requirements at shipping point, held 
that respondent breached the contract by failure to 
produce a Federal certificate of inspection at shipping 
point but since complainant’s negligence and delay in dis- 
position of the grapes fails to support his claim for 


damages nominal damages only should be awarded 


Breach of Warranty 


Where a seller of a carload of peaches warranted them 
as size 134 inch minimum “‘and up,” but peaches larger 
than 2 inches in diamcter had been removed from the 
load, and the evidence showed a difference in market 
value of peaches size 1% inch and up, over peaches of size 
1% to 2 inches in diameter, it is held: (1) the seller’s 
warranty comprehended the inclusion of all natural 
orchard run of peaches larger than the stated minimum 
size; and (2) since the general market prices of peaches 
declined between the date of purchase and the date 


delivery was made to buyer, complainant’s damages 
should be measured as such difference in values at a 
nearby origin market in Illinois, rather than Worcester, 
Massachusetts, the destination... ............<..-....- 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REJECTION—Continued 
Justification of, for lack of suitable shipping condition ees 
Purchase of tomatoes on “Chicago acceptance final’ basis 
precludes right of -- . : Seek a 
REPARATION 
Amount of Net Loss 


A. D. No. Page 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


REPARATION—Continued 


Failure to Pay Agreed Reduced Price 


Where respondent complained of the condition of the 


tomatoes sold and delivered by complainant but re- 
spondent, after inspection, agreed to accept them at a 
reduced price, held the agreement created a new con- 
tract and respondent’s rejection was without reasonable 
cause, and damages in the amount of the full reduced 
price should be awarded to complainant__---.------- 


Failure to Pay Balance of Purchase Price 


Where a shipper of vegetables alleged a sale thereof to the 


receiver of the load who denicd a purchase but claimed 
that he handled and disposed of the vegetables for the 
shipper, it is held: (1) the shipper offered to sell and the 
receiver by his actions and conduct accepted the ship- 
per’s offer; and (2) respondent’s failure to pay complain- 
ant in full entitles complainant to an award of repara- 


tion for the balance of the purchase price suk ears 


Where respondent corporation, through its authorized 


agent, purchased certain tomatoes, after a personal in- 
spection of the tomatoes by the agent on the date of 
purchase, on an “f, o. b. shipping point, acceptance final 
at Nogales, Mexico” basi 
at destination, but failed to pay the purchase price 
thereof, claiming that the tomatoes arrived in a worth- 
it 


and accepted the shipment 


@ha 











< 





less condition due to the existence of a field dis : 


is held that inasmuch as there was no evidence of any 
official inspection of the tomatoes upon arrival at desti- 


} ft hae re 


nation or any other time, it is not established tha 


ined in the 


was any latent defect in the tomatoes cont: 


car in questi yi on the date of purchase or that uch 
tomatoes were materially affecied by any liseast 
at the time of their arrival, and that r cor- 
poration’s failure to pay the fuil purchase f the 





tomatoes entitles complainant to an award of 
: 


tion in the amount of the unpaid purchase price : 


Failure to Pay Balance of Shrinkage Loss 


Where potatoes were purchased as grade U. 8S. No. 1, at a 
price f. o. b. shipping point, and conformed to grade when 
shipped but on arrival at destination were affected by 
Slimy Soft Rot averaging approximately 20 percent, and 
shipper agreed with buyer to ‘‘protect within reason 
shrinkage and labor,” and Health Department of des- 
tination city condemned major part of load as unfit for 
human consumption, in buyer’s action to recover unpaid 
balance of loss from seller, it is held: (1) the seller’s 
obligation to protect buyer came within Section 2 (4) of 
the act reading: ‘‘or to fail, without reasonable cause, to 
perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any 


such transaction,” and (2) by use of word “shrinkage”’ 


A, D. No. 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION—Continued A.D.No. Page 
Failure to Pay Balance of Shrinkage Loss—Continued 
the parties meant the loss of potatoes that were so 
affected by decay as to require reconditioning, which loss 
became complete as to bags of the potatoes that were 
condemned and dumped 
Failure to Pay for Loss from Sale for Complainant’s Account 
Where complainant and respondent agreed, after rejection 
of one carload of onions, that respondent would handle 
for complainant’s account, reparation should be awarded 
respondent for the loss sustained in making the sale___-_- 
“Failure to Pay Purchase Price 
Where complainant sold respondent a carload of tomatoes 
for a price delivered at Philadelphia ‘‘Chicago acceptance 
final,’’ and respondent placed heaters in the car at des- 
tination to help the tomatoes to ripen, and did not in- 
form either the delivering railroad, or complainant until 
about 11 days after arrival that the shipment was re- 
jected because of poor condition, held: (1) the evidence 
supported complainant’s contention that no warranty 
was made; (2) the sale was on the basis of the price 
“Chicago acceptance final’? which basis did not permit 
the buyer to reject, or to claim as a defense that the 
tomatoes were not in suitable shipping condition; and 
(3) reparation should be awarded complainant in the 
amount of the purchase price. .......-...-...--.---. 1406 64 
Unlawful Rejection 
Where complainant contracted to sell carloads of pears to 
respondent and shipped them under a bill of lading 
whereunder the railroad was to notify respondent with 
regard to the arrival of the shipment, but prior to arrival 
respondent wired that he would not accept the shipments 
unless they were released to him, held that the rejection 
was without reasonable cause since payment is simulta- 
neous with delivery unless otherwise agreed, and repara- 
tion is awarded complainant for the loss sustained on 
resale of the commodity % aul 
Where complainant had a mixed carload ‘of ¢ oranges and 
grapefruit in transit and sold and diverted it to re- 
spondent who rejected it on arrival at destination for 
the alleged reason that the oranges were not faney but 
failed to show that such grade was specified in the con- 
tract or that the oranges failed to meet that grade « 
destination, it is held: (1) respondent’s rejection was 
without reasonable cause; and (2) complainant is en- 
titled to an award of reparation for damages sustained 
in the amount of the difference between the sum of the 
sale prices to respondent and the net proceeds realized 
by complainant on resale of the rejected fruit 1394 
REPARATION FOR— 
PONENT INCHES se eee aes 1392 
Breach of contract 1404 
1396 
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PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 
REPARATION FOR—Continued A.D.No. Page 
Failure to pay— 
balance of purchase price 1393:19; 13895 
balance of shrinkage loss 1402 
full reduced price_-- ._- ; 1400 
loss on resale of commodity , : Z 1403 
purchase price_- 1406 
Unlawful rejection of commodity 1394 
SecTION 2 (4) or Act 
Protection against shrinkage loss covered by 1402 
SHRINKAGE 
Loss complete as to part of load condemned and dumped 1402 
Meaning of term____-_-- - sealants 1402 
STATUTE OF FRAUDS 
Acceptance of Commodity as Taking Transaction out of 
Where buyer of tomatoes installed heaters in car to hasten 
the ripening process, held that he could not thereafter 
defend rejection by claiming that sale was within the 
Statute of Frauds since placing of heaters for the pur- 
pose stated was such an exercise of dominion over the 
shipment as amounted to an acceptance___._ -.__----. 1406 64 
SUITABLE SHIPPING CONDITION 
Exclusion of defense of lack of, in purchase of tomatoes on 
‘“‘Chicago acceptance final’’ basis. .......-....---- 1406 69 
Rejection Justified for Lack of 
Where complainant sold to respondent on an f. 0. b. basis 
a rolling carload of tomatoes which respondent rejected 
upon delivery because of freezing injury, held that the 
injury resulted from complainant’s failure to provide 
heater protection in severe cold weather prior to the 
sale and the tomatoes were not in suitable shipping con- 
dition at that time, and, therefore, the rejection by 
respondent was with reasonable cause_______..------- 1400 
UNLOADING OF COMMODITY 
Effect of unexplained delay in__- nS Sorters 395 
VACATION OF ORDER 
Denial of Petition to Vacate Order of Dismissal 
Where complaint was dismissed because complainant failed 
to file interrogatories after being notified numerous times 
to do so, it is held that the failure to file was inexcusable 


and the petition to vacate the order of dismissal so that 


evidence could be introduced is denied __ ~__~-_-- 1405 
VIOLATION OF ACT 
Breach of warranty vane ae 1396 
Failure to pay- 
amount of net loss f : 1392 
halanee of purchase price eee _. 1393:19; 1395 
loss on resale of commodity ee ree : --. 14% 
purchase price__-- Eee Bena j 1406 
Failure to protect buyer against shrinkage loss (section 2 (4) of 
| a Sst aeons ee : % 1402 
Unlawful rejection of commodity 1394:21; 1400:45; 1403 





INDEX-DIGEST OF COURT DECISIONS 
JANUARY 1947 
ADMINISTRATIVE PROCEDURE ACT 
(Agricultural Marketing Agreement Act of 1937) 


ADMINISTRATIVE PROCEDURE ACT 
Section 10 (d) of, confirming existing law relating to postponement 
of effective date of any action taken by any agency, — F. 
Supp. — - 
Court DEcISIONS 
Prior Decision Explained 
U. S. v. Ruzicka, 91 L. ed. Ad. Op. 229, 5 A. D. 931, decided 
December 16, 1946, — fF. Sapp. — ... .. .<-22sce56ecncd Sac 
EFFECTIVE DaTE OF ORDER No. 75 
Denial of Application to Postpone: 
The decision of the Judicial Officer of the Department of Agri- 
culture holding that milk handlers subject to Order No. 75 
issued under the Agricultural Marketing Agreement Act of 
1937 are not entitled to postponement of the effeetive date of 
the order pending review thereof since the application to post- 
pone has not been convincing that justice requires such post- 
ponement, is sustained. This determination is in accordance 
with Section 10 (d) of the Administrative Procedure Act 
which provides that ‘pending judicial review any agency is 
authorized, where it finds that justice so requires, to postpone 
the effective date of any action taken by it”? and which merely 
confirms existing law. The Federal court holds that it has no 
jurisdiction to entertain an application for a preliminary in- 
junction pending the disposition of the complainants’ proceed- 
ings now pending before the Judicial Officer, nor has the court 
the power to review the action of the Judicial Officer refusing 
a stay, — F. Supp. — 
INJUNCTION 
Dismissal of preliminary injuction pending disposition of proceedings 
before Secretary of Agriculture, — F. Supp. — 
JupiciAL REVIEW 
Power of court to review action of administrative agency refusing a 
stay, —- F. Supp. — --- 
OsirER DictumM 
It will become a District court to regard any part of an opinion of 
the high court as — F. Supp. — -. ---- - 
OrpveER No. 
Dismissal of application to postpone effective date of, — F. 


me 
fv 


Supp. — .--- 
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